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(KennethAbramson, of C. and& Manchester BrownDugan,Brown
onbrief, for the Committeeorally),the and Mr. GreenJared R. Green on

Professional Conduct.

Concord, brief,by proG. of se.Douglas,Caroline

BRODERICK, 11, 2003, the Committee onOn CourtJuly SupremeC.J.
(committee) a ofpetition seekingfiled disbarmentConductProfessional

J.)(Horton,Douglas.G. The Judicial Refereethe Carolinerespondent,
that Newrespondentevidence the violatedby convincingfound clear and

8.4(c)(Rules) 1.15(a)(1), 1.15(c),Professional ConductRules ofHampshire
The8.4(a), a as a sanction.five-year suspensionand and recommended

We conclude that the respondent’scommittee recommends disbarment.
conduct warrants disbarment.

I

1994,14,findings of fact. On JunefollowingThe referee made the
herto her inMarjorie respondent representVanderKruik retained the

that wouldagreement provideddivorce. The retention VanderKruik
firm, Douglaslaw & for all costsDouglas,the respondent’sreimburse

directly legalthat were related to theadvanced and incurredexpenses
that, month, theprovidedThe further eachagreementservices provided.

the andfirm a to VanderKruik that detailed timewould render statement
legalThe that “fees for servicesexpenses agreement providedincurred.

of thepaid uponand would bechargeable expenses” presentationother
made.satisfactory agreement” wasmutuallystatement “unless [another]

$5,000a andagreed to retaineragreement, payUnder the VanderKruik
ofpaidthat each bill would first be out the retainer account.the amount of
reduced, she beShe that whenever the retainer was couldagreedalso

in theanyit. At the end of balance leftreplenish representation,asked to
to the leftany portionaccount would be used final bill andpayretainer

testimonyrejectedbe returned to VanderKruik. The refereeover would
anotherthat she and VanderKruik later entered intoby respondentthe

testimony credibility.fee that such lackedfindingagreement,
10, 1997, then-husband,respondent’s Douglas,the CharlesOn June

lienprocess divorcing, attorney’s againstwas in the of filed anwhom she
$65,000of forapproximatelyin the amount servicesVanderKruik

Douglas& in divorce.by Douglasthe law firm of VanderKruik’srendered
validity,the amount andregardingThe ordered that issuessuperior court
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case,payment of the lien would be determined in the respondent’s divorce
not in VanderKruik’s divorce case.

in 23,1997,The final decree VanderKruik’s divorce was onentered June
8,and in the case was entered onjudgment September 1997. The decree

awarded VanderKruik the in an by Attorneyfunds escrow account held
Bowers, representedRobert who VanderKruik’s ex-husband.

funds,VanderKruik intended to theuse which were frompartial proceeds
home,the sale of the to paymarital the debts and financialremaining

obligations residence,associated with the sale of the as therequired by
divorce decree. The torespondent suggested VanderKruik that the funds
in the escrow account be directlyforwarded to the respondent’s trust
account so that could protectshe them and them safekeep from Mr.
Douglas. The ifrespondent told VanderKruik that the funds were turned
over to VanderKruik Mr. woulddirectly, Douglas take them.

18, 1997,On August Attorney Bowers anresponded to from theinquiry
respondent closingabout the Heescrow account. indicated that hebefore

account,could close the he needed a signed statement from VanderKruik
requesting the ofrelease the escrow He that iffunds. wrote VanderKruik

to account,“wishes have the funds wired to respondent’s][the rather than
have the account closed a her,out and check made to thenpayable the

by that”;statement hersigned should specify otherwise under the escrow
heagreement obligatedwas ensureto that the check was outmade to

VanderKruik. Consequently, signedVanderKruik a Auguststatement on
18, 1997, requesting that Attorney Bowers authorize bank wirethe to the
balance of the escrow to respondent’saccount the trust account. On

25, 1997,August the bank completed $49,790.44the ofwire transfer from
the escrow account.

15, 1997,On September hearinga was held in respondent’sthe divorce
case. Instead of attending the thehearing, respondent went to the bank

$49,000and withdrew the from her trust account that Attorney Bowers
her,had towired leaving approximately respondentThe$790. testified

that $49,000she withdrew the because had ashe if“premonition” that she
so,did donot DouglasMr. “would take it somehow.” She took the money

cash,in converted it into Traveler’s Checks and put them into a safe. She
thattestified she took the money from the trust account as her fee. She

justified taking the money because she “in awas cash crunch” “reallyand
[it],” VanderKruik,needed in contrast to who livingwas with a multi-

boyfriendmillionaire who “takenhad care of her for years.”
Shortly after thewithdrawing money, the respondent spent

approximately $22,000, fees topaying attorneysnew who were taking her
clients, paying her payroll and herpaying operating bills. She did not hold

$49,000ofany the in anticipation of a aboutdispute dispositionits between
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VanderKruik, Douglas,her and Mr. or betweenher betweenand
p.m. SeptemberAt 4:00 onapproximatelyand Mr. Douglas.VanderKruik

for attachment of the15, 1997, moved ex anDouglas parteMr.
ata of was theaccount, alleging partnerthat hisrespondent’s trust

respondentheard thedayat a.m. that andrespondent’s bank 10:00
from account. The court the$49,000 grantedthatdiscussing withdrawing

cash or otherwisemotion, negotiatethat the not orordering respondent
further court order.she for VanderKruik untilanywithdraw funds held

a17, 1997, VanderKruik letterrespondentOn the sentSeptember
thean attachment on all of LawDouglas “placedthat Mr. hadadvising

accounts,” “thewhich included accountDouglasOfficeof Caroline G. bank
told VanderKruik thatrespondentin I hold trust funds.” Theyourwhich

and access torespondent’sthe affected the VanderKruik’sattachment
that,The did inform beforefunds. letter not VanderKruikVanderKruik’s
$49,000issued, thatrespondent had withdrawn thethe attachment was the

for VanderKruik’s benefit.respondenthad been wired to the
22, 1997, letter toOn the sent anotherrespondentSeptember

VanderKruik, herrespondent closingthat the was lawinforming her
attorney.her obtain another She also advisedadvisingand topractice

to a release of the attachment ofVanderKruik that she would “work obtain
byattached Charlesyour improperlyif funds have beenyour funds
departmenther billingShe informed VanderKruik thatDouglas.” further

two and that she wouldaccountinga final within weekswould send
Thethe of retainer account.”[VanderKruik’s]“forward balance

that, fact, alreadyshe haddid inform inrespondent not VanderKruik
$49,000 her and it toappliedthe from trust accountwithdrawn

fees.VanderKruik’s
23,1997, byOn informed VanderKruik letterrespondenttheSeptember

the accountattaching proceedsthat and the of escrowclaimingshe was
and that she had a “lien ofheld Bowerspreviously by Attorney

$50,000”on She that VanderKruikproceeds. requestedtheapproximately
“arrange a written for installmentimmediately agreementcontact her to

bill. She did not inform VanderKruik thatoutstandingon thepayments”
the the account and was in thealreadyshe had taken of escrowproceeds

that, thisuponThe referee found basedspendingof them.process
$49,000thereasonably believed thatVanderKruikcorrespondence,

theremained in trust account.
addition, 8,1997, superiorIn VanderKruik wrote to the courton October

that, date, an escrowrespondent “keepingof that the wasasserting as
$49,790.44, Douglas has attached”in the of which [Mr.]account amount

money in the escrow account” toand the court “not release therequested
“since it’s not theirs to have.”respondent Douglas,either the or Mr.
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The sherespondent phonetestified that called VanderKruik on her cell
15,1997,on after theSeptember she took told her thatshortly money and

bank,to I“just feelingshe went the because had a that I needed to take
toforty-nine “protect”the thousand dollars” it. VanderKruik denied that

ever Shephone place. giving respondentthis call took also denied the
$49,000the to her She thatpermission applyto fees. testified had the

her she haverespondent permission,asked would refused it because she
money“needed the to taxespay my obligations”and other financial and

with the respondentbecause her bill had not been reconciled.yet
The referee concluded that version of eventsVanderKruik’s the was

themore credible than that of The foundrespondent. referee that
8,VanderKruik would not have written the letter to the oncourt October

1997,1997, if, 15,on the had herSeptember respondent informed that the
$49,000respondent withdrawn the fromhad the trust account.

Furthermore, respondentthe referee found that the notwould have
23, letter,written the 1997 thatSeptember telling VanderKruik she had

$50,000ofasserted a lien theapproximately proceedson in the escrow
if, 15,1997,September that,account on she fact,had told VanderKruik in

hadshe withdrawn all but from that rejectedaccount. The referee$790 the
respondent’s phoneclaim that the showingrecords that she called

15, 1997,VanderKruik Septemberon “disappeared,” additionallyand
if,found asserted,that as the respondent standingshe had a agreement

with VanderKruik to withdraw funds from her trust asaccount her fees
earned,were it was not thatcredible the respondent would have believed it

necessary to inform $49,000.VanderKruik that she thewithdrew
1997,In late VanderKruikMay had received a bill respondentfrom the

$59,155.20in the amount of 10,for services April 1997,rendered between
21,and May 1997. The bill indicated that the total amount inremaining

$1,000.VanderKruik’s retainer wasaccount At the respondent’s request,
$10,000VanderKruik sent an additional to depositedbe in the retainer

point,account. At some VanderKruik expressed concerns about the May
andbill asked the forrespondent more detail. The respondent gave her an

worksheet,income-expense which VanderKruik reviewed. She informed
respondentthe that she had several andquestions concerns about the

fees,respondent’s and anabsent fromexplanation the respondent, she
refused to pay the bill.

The respondent and VanderKruik had several heated conversations in
August and September 1997 about of thepayment bill. In late August
1997, the respondent sent VanderKruik copyanother of the income-
expense worksheet and asked her to “annotate any questions or

letter,discrepancies.” In this the respondent informed VanderKruik that
arrangement”she needed to make “some payto off her final bill. On
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the5,1997, copyVanderKruik another ofrespondentthe sentSeptember
theworksheet, asking Althoughthe same information.forincome-expense

the VanderKruikrespondent requiredbetween andagreementretainer
basis,on a monthlyto send itemized statementsrespondentthe

fromany Septemberdid not receive itemized statementsVanderKruik
1997, a Theand never received final bill.through1997 December

notthat this was because VanderKruik wouldassertedrespondent
her billroughlythat “knew what was.”cooperate and VanderKruik

7, 1998, to fee resolutiondisputeVanderKruik wrote theJanuaryOn
Association, that thereHampshire allegingthe New Barcommittee of

giventhat hadexpense respondenterrors” in the sheet the“manywere
and Mr. haverespondent Douglas]her. She that of now [thestated “[a]s

them,like the of$115,000.00of it looks between tworeceived in excess and
far$120,000.00. Theyfor have takenlooking alreadyare anotherthey

helpto.” from the barrequestedmore are entitled Shetheythan
standing grounda timevery [her]association she difficult“ha[d]because

[her],” toat and she was unableyellingstartsrespondent][thewhen
legalafford counsel.

association, respondentletter to the bar theSoon after VanderKruik’s
her bill andquestions legalnumber of VanderKruik’s aboutanswered a

time,which, for the fact thata the first documentedbillingsent statement
$49,000 her The andrespondenthad the as fee. VanderKruikshe taken

thereached an fees.eventually agreement regarding

II

evidence, thefound, clear thatby convincingThe andreferee
1.15(a)(1) failing safeguard certain fundsbyviolated: Rule torespondent

trustfunds from herbelonging by removingto her client and those
1.15(c)Rule becauseaccount without her client’s she withdrewpermission;

her the fact that thedespite respondentthe funds them to feesappliedand
to$49,000to the should appliedas whether bedisagreedand VanderKruik

8.4(c)bill; involvingin conductby engagingRuleVanderKruik’s
tofraud, byor lettersmisrepresentation writingdeceitdishonesty,

8.4(a),funds;of the and Rulethat the statusmisrepresentedVanderKruik
any of Rules.attorney violatingan from theprohibitswhich

thebyfactual iffindings supportedwe defer to the referee’s“[A]lthough
whether, the factsrecord, to determine onauthorityretain the ultimatewe

found, attorneya of rules conduct has occurredgoverningviolation the
503,and, Case, 152 507so, Coffey’sif the sanction.” N.H.appropriate

omitted). to(2005) bymade the refereefindings“We review the(quotation
the same conclusionpersona reasonable could reachdetermine whether

make“It not our role toevidence Id. isupon presented.”based the
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and them for the of theindependent findings judgmentsubstitute referee.”
(2001)Case, 736,146 738 and(quotationSheridan’s N.H. brackets

omitted).
1.15(a)(1) (1)Rule an to: ofrequires attorney propertyhold the clients or

(2)lawyer’sthird from ownpersons separate property; depositthe funds
in one or more trust in with theclearly designated accounts accordance

(3)Rules;provisions Supremeof the New Court allHampshire identify
client, (4)other as of andproperty property promptly upon receipt;the

safeguard that The to means thatproperty. duty safeguard property “[a]
lawyer not use a his own ormay party’sclient’s or third funds for his law

Lawyers’firm’s Suchpurposes. misuse is conversion.” ABA/BNA
(Jan.Manual 24,2007).on Professional Conduct 45:501 “Conversion

in the extreme sense occurs a lawyer intentionallywhen takes or uses
client for his own orfunds the law firm’s use.” Id. clientApplying funds to
the client’s permissionbill without an exampleis of conversion. See id.

25, 1997,The found August Attorneyreferee that on Bowers wired
$49,790.44from an escrow account he was inmaintaining connection with

divorce toVanderKruik’s the trust andrespondent’s account that such
money was VanderKruik’s as set forth in her divorceproperty decree.
Instead of safeguarding this which she inmoney, was trust forkeeping her
client, the respondent money account,withdrew fromthe the trust without
her client’s orknowledge permission, and herapplied legalit to fees. We
hold, based theupon evidence that thepresented, referee’s factual findings
are 1.15(a)(1).thatreasonable and the respondent violated Rule

1.15(c),Under Rule when course ofthe arepresentation lawyer“[i]n is
in possession propertyof in both the lawyerwhich and another person

interests,claim the beproperty kept separate byshall the lawyer until
there is an accounting and of their Ifseverance a disputeinterests. arises

interests,concerning their respective the inportion dispute shall be kept
separate lawyertheby Rule,until the isdispute resolved.” Under this “if
two or more persons the(including lawyer) claim interests in the same
property, lawyerthe must thesegregate disputed assets until the dispute

lawyeris resolved. The cannot unilaterally seize the even ifproperty, the
Lawyers’lawyer shebelieves that has a retainingvalid lien.” ABA/BNA

2007).Manual 25,on Professional Conduct 45:1101 “A(July lawyer
may not in the event of a fee dispute unilaterally herwithdraw fees from
the “Instead,client Id. atfunds.” 45:1112. the amount ofdisputed the fee
should be left untouched in the client trust fund until the dispute is

court,resolved in anby arbitrator, by parties.”or the Id.

The referee found that both VanderKruik and the respondent
claimed an in $49,000,interest the that there disputewas a between them



620

fees, moneythe took therespondentthat whenrespondent’sabout the and
the feesfees, questions respondent’sand aboutas VanderKruik’s concerns
that, these“[u]nderbeen resolved. The referee concludedhad not

1.15(c) when, ofcircumstances, violated Rule insteadrespondentthe
resolved,until weredisputesthe in her trust account theseleaving funds

to fees.” The record supportsfunds and them herappliedshe withdrew the
respondentwe conclude that the violatedfindings,the referee’s factual and

1.15(c).Rule
an8.4(c), attorneyfor toprofessionalit is misconductUnder Rule

fraud, misrepresentation.deceit orinvolving dishonesty,inengage conduct
8.4(c) that makelawyer mayRule is a notpremise“A ofbasic
tribunal,client,a or others.” LAWYERS’tomisrepresentations ABA/BNA

(Jan. 21,1998). lawyer’s101:402 “Aon Professional ConductManual
undermay constitute misconductimportantto disclose informationfailure

Moreover, to islawyerof funds entrusted athis rule.” Id. “[m]isuse
that rule.” Id. at 101:403.dishonest conduct violates this

writingthis Rulerespondent byThe found that the violatedreferee
1997, 23,17, and Septemberto dated Septemberletters VanderKruik

that, of client’s In the1997, the status her funds.misrepresented
letter, to that therespondent17 the led VanderKruik believeSeptember

in her accountfrom Bowers remained trustAttorneyfunds she received
$49,000.had In thethe that the withdrawnrespondentfactdespite

letter, led to thatagain23 the believerespondent VanderKruikSeptember
herher Bowers remained in trust accountby Attorneythe funds wired to

theclaiming attachingthat she andshe informed VanderKruik waswhen
on in theand a lien themassertingfrom the escrow accountproceeds

$50,000. presented, weuponof Based the evidenceapproximatelyamount
reasonable, thewere and thatfindingshold that the referee’s factual

8.4(c).violated Rulerespondent
8.4(a),Rule whichthat violatedFinally, respondentwe conclude the

of theattorney violating anyan from Rules.prohibits

Ill

the sanctionproperreferee concluded that disbarment isAlthough the
recommended,1.15(a)(1), uponbased mitigatingRule hefor a violation of

factors, of in Newpracticethat the from the lawsuspend respondentwe
disbarment is theThe committee contends thatHampshire years.for five

asserts that therespondentin this The bothsanction case.appropriate
overlyare “excessive andreferee’s and the committee’s recommendations

harsh.”
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“We retain the ultimate to determine theauthority appropriate
attorneysanction for a violation of the rules conduct.”governing Morgan’s

475, (1999).Case, 143 N.H. 476-77 “When todetermining imposewhether
disbarment,the ultimate sanction of we not on thepunishingfocus

offender, onbut the inprotecting public, maintaining public confidence the
bar, the ofpreserving legal profession,the andintegrity preventing

(1998).Case, 602,similar in theconduct future.” Nardi’s 142 N.H. 606 “In
sanction,deciding appropriatethe we consider the case on ownits facts

(2005).Case, 710,and circumstances.” Wolterbeek’s 152N.H. 714
Imposing LawyerWe look the ABAto Standards For Sanctions

(1992) (Standards) Case, 155, 160for guidance. See Richmond’s 152N.H.
(2005). Standards,theUnder courts are followingto consider the factors

(b)“(a) violated;when imposing sanctions: the duty the mentallawyer’s
(c)state; misconduct;the or actual thepotential injury by lawyer’scaused

(d) STANDARDS,and the existence of aggravating or factors.”mitigating
“Insupra misconduct,§ 3.0. the case ofmultipleof the ABAcharges

the imposedrecommends that sanction at least beshould consistent with
the sanction for the amongmost serious instance of misconduct a number

violations;of mightit well andbe should begenerally greater than the
sanction for the most Case,serious misconduct.” Richmond’s 152 N.H. at

omitted).160 (quotation

The referee thatconcluded the respondent knowingly violated the
duty to herpreserve dutyclient’s the to beproperty, candid and the duty
to maintain personal and thatintegrity, her conduct caused orinjury
potential toinjury found,VanderKruik. As the referee “the respondent
knowingly converted Ms. VanderKruik’s when sheproperty withdrew the
$49,000 account,from her trust without Ms. knowledgeVanderKruik’s or
permission, and herapplied it to fees.” Accordingly, disbarment is the
proper Standards,sanction. supra 4.11; Case,§ Coddington’ssee 155

(2007).66,N.H. 68 “An attorney’s ofmisuse funds entrusted to him
suchdemonstrates lack of common as tohonesty clearly justify an

attorney’s Case, omitted).disbarment.” 142Nardi’s N.H. at 606 (quotation

uponBased mitigating including personalfactors or emotional
problems, indelay disciplinary and ofproceedings, imposition other

sanctions,penalties and the referee respondentrecommended that the be
suspended for five years. STANDARDS, §See 9.32. Wesupra acknowledge
that the orrespondent’s personal problemsemotional are mitigatinga

Case, (2007).factor. 361,See Grew’s 156 N.H. However,367 we do not
agree delaythat the in disciplinary proceedings presents a mitigating

Standards, Here,factor in this case. §supra 9.32(j). the time it has taken
for these toproceedings finalityreach is result of athe lengthy discovery
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state,theVanderKruik’s absence fromcomplicated bythat wasprocess
on athe timedifficulty contacting respondent, spentthe committee’s

law, theto andpracticeof the fitnessrespondent’smedical evaluation
thethe committee ofbyandinvestigation prosecutionoverlapping

matter. thesein Underseparate disciplinarymisconduct arespondent’s
incircumstances, delay disciplinary proceedingsfind that thewe decline to

Case, 152 at 716Wolterbeek’s N.H.mitigatinga factor.presents Cf.
time” sinceten-year “passagethat of(rejection argumentof respondent’s

factor). As fact that the respondenta to themitigatinghis misconduct was
of a separatefrom law becausecurrently suspended practicingis

mattersaction, that on unrelatedprior sanctionsdisciplinary suggest“[t]o
anyas rendertime frame the before usoccurring generalin the same case

conduct,the tomisses mark. Sanctions relateunnecessaryfurther sanction
discrete sanctions.”Independent violations warrantperiods.not to time

Case, 146N.H. at 739.Sheridan’s

are seriousmitigating factors severalagainst theWeighing
factorspresence aggravatingThe found the offactors. refereeaggravating

offenses, motive, ofpatterndishonest or selfishincluding prior disciplinary
heracknowledge wrongfulthe nature ofmisconduct, and refusal to

thatSTANDARDS, respondent§ 9.22. fact thesupramisconduct. See “[T]he
an aggravatinghad actions constitutesdisciplinaryhas other

2002,Case, respondent152N.H. at 717. In thecircumstance.” Wolterbeek’s
engaging strikinglythis court for in similar behavior.disciplined bywas

(2002). case,In the wasCase, respondent147 N.H. thatDouglas’ 538
Foster,client,her she wasescrow account for Mr. whommaintaining an

a Fosterdisputein his divorce. Id. at 539. There was betweenrepresenting
belonged.in what the fundsproportionhis to whom andand ex-wife about

thebeforeat her client’s authorization andobtainingId. 539-40.Without
resolved, thespouse respondentFoster and his wasdispute between

them to her bill.appliedwithdrew funds from the escrow account andthe
fact,and,that had done inat 540. failed to inform Foster she thisId. She
theled him to believe thata to him thereafter thatshortlywrote letter

remained intact. Id.escrow account
asdisputethat there afindingsWe the referee’s because wasaffirmed

funds,the amount of the escrowto whether Foster should receive entire
in the entire accountrespondent withdrawingthe of the escrowactions

1.15(c). 544.fees Rule Id. atlegaland them to Foster’s violatedapplying
theby withdrawingthe thatWe also “with referee’s conclusionagreed
theby keepher and topermission failingescrow funds without client’s

occurred, violatedaccounting respondentuntil an thefunds segregated
1.15(a)(1).” respondent’sthese violations and “theuponRule Id. Based
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inability to that hercomprehend obligationconduct violated her ethical to
funds,”safeguard her suspendedclient’s we the fromrespondent the

practice periodof a oflaw for six months. Id. at 545-46.
When the withdrew from herrespondent VanderKruik’s funds trust

account, funds,as when she withdrew Foster’s “there was nosimilarly
1.15(a)(1)arguable professional 1.15(c)ofquestion because Rules andduty

clearly thearticulate that funds should have been in themaintained escrow
omitted).account.” (quotationId. at 545 The wasrespondent aware when

she withdrew VanderKruik’s two aattorneys superiorfunds that and court
judge had made herprofessional complaints againstconduct based upon
her ofunilateral withdrawal funds.Foster’s

addition,In recordthe the existence ofsupports other aggravating
factors, evidence ofincluding a dishonest or selfish inmotive that the
respondent money fromstole her client to use for her personalown needs
and up actions, Case,lied to cover her 717,Wolterbeek’s 152 N.H. at a

misconduct,pattern of and the respondent’s refusal to acknowledge the
herwrongful conduct, Case,nature of Coffey’ssee 152 N.H. at 515. To

those factors also addwe that case presentsthis the commitment of
ofmultiple Rules,violations the aggravating“an factor that justifies an

increase in the ofdegree discipline imposed.” Case,Richmond’s 152 N.H.
161;at Case,see Wolterbeek’s 152 at 717.N.H.
After considering factors,all of the relevant we find that disbarment is

the only sanction that goalsattains the of the attorney discipline system to
protect public, bar,the maintain public confidence in preservethe the
integrity of the legal profession preventand similar conduct in the future.

Case,Wolterbeek’s 152 N.H. at 717. We order the respondent disbarred
and order her to reimburse the committee for its inexpenses investigating

case, 37(16)and this seeprosecuting SUP. Ct. R. (repealed and replaced
2004,1, 37(19)).effective Jan. by Rule

So ordered.

DugganDalianis, JJ.,Galway,and concurred.


