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DUGGAN, defendant,J. The of Rochester aCity (city), appeals decision
J.){Morrill,Superior rulingof the Court that the city’s taxation of the

(Verizon),plaintiff, England,Verizon New Inc. for its and occupationuse
of public property protectionviolated Verizon’s Weequal rights. affirm.

This case us for ais before third time. See Verizon EnglandNew v. City
(2004) (RochesterRochester, II);151 N.H. 263 Tel. &N.E. Tel. Co. v.of

(Rochester I).Rochester, (1999)144 N.H. 118 reciteCity onlyWe a briefof
history of the to thisnecessary appeal.facts decide

Verizon provides telecommunications services to the residents of the
II, N.H.citj. (1993),Rochester 151 at 265. In accordance with 231:161RSA

Verizon cityobtained licenses from the for the ofplacement its poles,
wires, cables equipment city-maintainedand other on highways. Id.

1996,In March citythe and the ofmanager publiccommissioner works
petitioned the council tocity poleamend Verizon’s licenses to include

72:23, 1(b) 1993) (amended 1999,fromlanguage 2002, 2003),RSA (Supp.
toand torequire payVerizon real estate taxes for use ofits the public

1993) (amendedId,.; 72:23,ways. see RSA I (Supp. 1999,2002, 2003); RSA
(1991). 1996,72:6 In August the and themayor city council determined

publicthat the good required the to be grantedlicenses amended and the
petition. II, 151Rochester N.H. at 265.

Verizon appealed superiorthis decision to the Thecourt. Id. trial court
(1)held that: Verizon’s licenses agreementswere not leases or other within

72:23, I; (2)the ofmeaning RSA and mayorthe and city counsel erred in
finding that the public good required citythe to amend Verizon’s licenses.

cityId. The appealed. Id.
I,In decision,Rochester reversedwe the trial court’s holding that

Verizon’s pole licenses constituted toagreements and useoccupy public
and, therefore,property, 72:23, 1(b)the terms of RSA were applicable. Id.

alsoWe held that the amendments were required by publicthe good. Id.
Accordingly, we reversed the trial court’s order insofar it prohibitedas the

fromcity amending Verizon’s licenses and remanded for further
proceedings.

remand,On trial,after a bench the trial court ruled that the city could
lawfully amend poleVerizon’s requirelicenses to to payVerizon real estate

court,Id. however,taxes. The trial found cityalso that the “failed to follow
recognizeda methodology reachingin its regardingconclusions the

market value of Verizon’s use of the pursuantland to poleits licenses.” Id.
omitted).(quotation Therefore, trialthe court granted Verizon’s

abatement “topetitions the extent the city’sthat tax bills ... must bo
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omitted).Id.methodology.”appropriate (quotationreassessed based on an
appealed. Id.partiesBoth

(1) 72:23, I, notII, that: RSA does allowarguedIn Rochester Verizon
(2)ways; city’s proposedof the the taxcity publicthe to tax Verizon’s use

(3)Verizon;out and the amendment ofsingles city’sunconstitutionally
publicthe Id. at 265-66.good.licenses is not consistent withpoleVerizon’s

the trial court in inargued grantingand that erredcity cross-appealedThe
failed, as aVerizon’s for abatement because Verizon matterpetitionspart

law, that it is more thansatisfy establishing payingto burden of itsof its
Id. atshare of the common tax burden. 266.proportional

city lawfullythe amendrulingWe the trial court’s that couldupheld
to real estate taxes. Id. atpole require payVerizon’s licenses to Verizon

city’sattacked the use ofequal protection challenge,267-70.In its Verizon
72:23,1,exemptionunder RSA 72:6 and the in RSAtaxingbroad powerits
useuponreal estate tax assessments Verizon’s andselectivelyto impose

land, gas,the and electricpublic uponof but not cableoccupation
270.and the Id. at Thesimilarly occupy public ways.that usecompanies

violation, that Verizon hadequal protection rulingtrial court found no
greateris than its shareobligation“failed to that its total taxdemonstrate

omitted).the common Id. at 271 (quotationof burden.”
applicationtrial court’s and for ofruling“vacate[d] remand[ed]We the

H., 150 N.H.analysis set forth” in In re Sandra 634equal protectionthe
that,(2004). trial in the rational basisapplyingId. We directed the court

test, theit could consider whether differences between utilities“properly
Id.bytreatment the Because recordvarying legislature.” “[t]hejustif[ied]

thewith to how various utilities areinsufficiently developed respect[wa]s
taxed,” withproceedingswe for further consistent“remand[ed] th[e]

grantthe trial court’s ofAdditionally, partialId. we reversedopinion.”
because the trial court an erroneouspetitions appliedVerizon’s abatement

and,standard, for furtherconsequently, proceedings“remand[ed]
Id. 272.consistent with atopinion.”th[e]

remand, city arguedmoved Thesummary judgment.On both forparties
72:23, not,I, face, equalon its protection.that RSA does violate Verizon

the entity occupyingthat Verizon out as solecity “singledcontended the
and, therefore,tax,”seeks a real estateways it[]the from whichpublic

therequestedalso that courtequal rights.violated its Verizonprotection
taxcity’sits because the wasgrant petitions proposedabatement

72:23,1,The trial court ruled that RSA is constitutionaldisproportionate.
face, ... clearinsufficientlyits but found that “the record to[wa]son

entry summary judgment partyof for either on” Verizon’s as-warrant
issues remained withchallenge. The court also found that of factapplied

trial,a the trial courtpetitions.to Verizon’s abatement After benchrespect
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onlydetermined that the of Verizon for its use andcity’s taxation
isoccupancy of its licenses unconstitutionalpublic property poleunder

rationallyare nottaxingbecause the reasons for Verizon alonecity’s
72:6, :23,RSA I.any legitimate governmentalrelated to interest.

grantedtheForeseeing additionallyan trial court Verizon’sappeal,
1,that, 1996,of the market ofpetitions, finding Aprilabatement “as value

or Verizon estate taxpublic occupied by purposesthe land used for real
$218,700,” ofwas and the tax assessment this land wascity’s

disproportionate.
(1)cityOn trial toappeal, argues by: failingthe that the court erred

to of in byadhere the the remand Rochester II not itsscope confining
72:23,1,review of RSA isequal protection challengeVerizon’s to whether

(2)constitutional;facially 72:23,1,RSAimproperly ruling that as applied,
(3)violates equal rights;Verizon’s protection revisiting the

(4)remand;issuedisproportionality on dismissfailing to Verizon’s
(5)abatement andpetitions; subpoena seekingthequashing city’s

testimony from presidentVerizon’s vice for togovernmental relations as
potentialVerizon’s sale of its landlines.

We first the equal protection city arguesaddress issue. The that the
courttrial failed to adhere to the of thescope remand in Rochester II when

72:23, I,it addressed whether RSA is unconstitutional as toapplied
Verizon. The city interprets II toremandingRochester as the trial court
solely for an of 72:23, I, face,whetheranalysis RSA on its violates the
Equal Protection Clauses of the State and Federal Constitutions. Based
upon this theinterpretation, city argues that the courttrial improperly
heard additional evidence upon as-applied equal protectionVerizon’s
challenge, and erred in finding equalan protection violation. Verizon
counters that it has always 72:23, I,RSA aschallenged applied, and the
trial court properly considered additional assessingevidence in its equal
protection argument.

II,In Rochester we stated “Verizonthat that RSAarguefd] 72:23
creates an II,unconstitutional classification of taxpayers.” Rochester 151
N.H. at 270. languageThis thatsuggests Verizon was RSAchallenging

However,72:23 on its face. we noted that Verizon contended that “the
city’s proposed unconstitutionallytax singles out Verizon.” Id. at 265-66

added). It(emphasis maintained that “the realcity has issued estate tax
Verizon,assessments to but not to gas,the cable and electric companies

use public waysthat the in a indistinguishable Verizon’s,manner from thus
violating its toright equal protection.” Id. at 270. We thus understood that

72:23,1,Verizon was also attacking RSA as Verizon.applied to We did not
rule upon Rather,either inchallenge Rochester II. vacatedwe the trial
court’s ruling recentlybecause we had equal protectionclarified our



H., appliedthe had not the rationalin In re and trial courtanalysis Sandra
atreviewingin that case in Verizon’s claims. Id.test as articulatedbasis

thefor consistent withproceedingsWe then remanded further270-71.
record, transcripts from the first benchbecause the which includedopinion

to how the other utilitiestrial, developed respectwithinsufficientlywas
contention, thatwe nevercity’s suggestedId. to theContraryare taxed.

RSAaddressing onlythe to whetherremand trial court was confinedupon
Indeed, had RSA72:23,1, challengedif Verizonfaciallyis unconstitutional.

the are72:23,1, how other utilitiesconcerningon its face informationonly,
the trial courtAccordingly, properlyhave irrelevant.taxed would been

72:23,1,RSA both on itsrequiring analyzeII as it tointerpreted Rochester
§Error 1136Appealas Verizon. See 5 C.J.S. andappliedface and to

(2007).
remand, summarythe parties’ cross-motions forruling uponOn in

“insufficientlythat was clear”the found the recordtrial courtjudgment,
forchallenge judgmentto to warrantas-appliedVerizon’srespectwith

and additionalIt denied the cross-motions receivedeither thereforeparty.
I,72:23,RSA violatesruling asultimately applied,evidence before that

thespecificallywe informedright protection.to BecauseequalVerizon’s
thethat it could consider the differences betweentrial court remandupon

II,test, at 270-in the rational basis Rochester 151 N.H.applyingutilities
theclear” with to how71, insufficiently respectand the record “stillwas

judgmenttheupon summarythe trial court ruledutilities were taxed when
uponerrmotions, receivingthe trial did not in additional evidencecourt

this issue.
rulingtrial inthat the court erredcity’s argumentWe now address the

72:23, I, equal protection rights.violates Verizon’sapplied,that RSA as
cityThe contends:

challenge actually implicates propertyapplied”Verizon’s “as
72:6, 72:23, I, amerelyRSA ispursuanttaxation to RSA and

tonormallythe tax accordedexemption,whichthroughvehicle
therefore,]...land, and,is abrogated[,ownedgovemmentally

taxation isremedy allegedly disparate propertythe Verizon’sto
tax ... ...challenge throughassessments]propertyto its

abatement,... applied”not an “as assaultthroughforpetitions
72:23,1.on RSA

theThus, appliedthe trial should not havecitythe that courtargues
but, inquiredhave into “whethertest,basis should insteadrational

theand fair ofjust proportionis to more than itsbeing payasked[Verizon]
has failedAccording city,to the “because... Verizoncommontax burden.”
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disproportionate petitionsto that its were ... forprove [its]assessments
must be dismissed.”abatement...

city erroneously equal protection challengeThe conflates Verizon’s with
Inits itsdisproportionality argument. equal protection challenge,distinct

Verizon is not that it is more than of the commonarguing paying its share
burden; is,that “its is at aproperty higher percentagethat assessed of fair

percentage generallymarket value than the at which is assessedproperty
II, Rather,city.” cityin the Rochester 151 N.H. at 272. it contends that the

has, basis, 72:23, I,intentionally onlywithout a rational applied RSA to
Verizon, even otherthough private similarlyutilities use and realoccupy

CONST, I, 10, 5;2, 12, II,on Seepublic ways. pt.estate N.H. arts. art.pt.
CONST, XIV; Admin.,Cagan’s,U.S. amend. Inc. v. N.H. RevenueDept. of

239, (1985); Bethlehem,N.H.126 245-46 Town 154Appeal N.H.cf. of of
(Mun.314, (2006);322-25 the Justices TaxOpinion Exemptionsof for

374, (1999).Utility Thus,144Prop.),Elec. Personal N.H. 383-84 pursuant
II, test,to our directive in court appliedRochester the trial the correct that

is, test, reviewingthe rational in this equalbasis protection argument.
H, 271;Rochester 151 N.H. at Estate Robitaille v. N.H. Dept.of of

Admin., 595, (2003); Inc.,N.H.Revenue 149 596-97 Cagan’s 126 N.H. at
245-46.

respectWith to trial 72:23, I,the court’s ultimate RSAruling that is
unconstitutional correctlyas Verizonapplied, notes:

The City does not contest the thatfact it Verizon outsingled
from the other utilities as the utility againstsole it soughtwhich
to exact a real tax based theestate on value of the land used and
occupied Likewise,in public ways.the it does not contend that
the trial court had no basis to find that its assertion of the tax
against Verizon was andunreasonable arbitrary.

Instead, the city that theargues trial court misapprehended the facts
surrounding the treatment ofcity’s Verizon and other utilities. Specifically,

citythe testimonycontends that the and evidence from both trials
“(1)established that: both Verizon’s [Publicand Service Company of New

Hampshire]’s ‘pole licenses’ were identically amended to include required
72:23,1; (2)language specified in RSA the cable TV company had no ‘pole

28, 1996; (3)onlicenses’ March the gasand hadCompany no written
agreements City.”with the Consequently, “the City had amended all the
‘pole throughlicenses’ it could the ofauthority RSA 231:163.”

cityThe narrowsimproperly the constitutional aissue to determination
of it First,whether amended its pole licenses. the city ignores the plain

72:23, 1(b),oflanguage RSA which states that the statute applies to
added.)“leases and other agreements.” (Emphasis It further disregards
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72:23, I,“agreement”in this that the term in RSAholdingour caseprior
or ‘the to aunderstanding,’ agreeing comingact of ormeans “‘harmonious

(citation omitted).I, 144 at 121N.H.arrangement.’”mutual Rochester
had “polenot have the samearguably maybecause other utilitiesSimply

not mutualnot mean did have “atheylicenses” as Verizon does
the and occupy publicwith to usearrangement” cityandunderstanding

above,Second, the city’sas Verizon challengesId. discussedproperty.
theonly public propertyreal estate to Verizon forassessment of taxes

Thus, the haveby poles although city mayand its and wires.occupiedused
agreements,other theexistingamended its licensespoleall and/or

theequal protection challengeunder Verizon’s is whetherinquiryrelevant
not thisbasis, singling by imposingrational is out Verizoncity, without a

utilities.upontax the other
first the issue under the Statenow this We examineinquiry.We conduct

Robitaille,Constitution, guidance.forrelying upon opinions onlyfederal
law,is aBecause of a tax matter ofconstitutionality149 N.H. at 596. the

novo.review trial court’s decision de Id.we the

actionprotects entity]clause from stateequal protection [an“The
todiscriminatory by subjecting [it]out for treatmentwhich selects [it]

CoalAllegheny Pittsburghon the same class.”taxes not others ofimposed
(1989)336, 345488 U.S.Cty., (quotationCo. v. Comm’n WebsterCounty of

omitted). II,As discussed in Rochester “to determineand citation we
violated, mustright protection beingis weequalwhether Verizon’s to

II, at 270. this as-­the basis test.” Rochester 151 N.H. Underapply rational
ofselective taxationchallenge, city’swe determine whether theapplied

Id.; Alleghenya interest.rationally legitimateVerizon is related to state
Coal, U.S.Pittsburgh 488 at 344.

occupiesThe in the that Verizon uses andevidence record demonstrates
indistinguishablethe licenses in a mannerpublic ways through poleits

cable, and thegas, companies occupy publicfrom the and electric that use
the As the trial courtways agreements” city. explained,under “other with

a to over and the roadsutility publiceach service citizens under“supplies
so,do must Rochester’sand of Rochester. In order to each obtainstreets

has an or “harmoniousutility agreementEach alsopermission.”
(1)ways:and the electricpublicwith the to useunderstanding” city occupy

(2) have from thelicenses; gasthe consentcompany pole companieshas
the see RSA 231:184public ways,for use and ofcity occupancytheir

(1993); (3) franchisecompany agreement.and the cable television has a

a tax the otherHowever, city imposethe not real property upondoes
cityTheoccupation public ways.utilities’ and of theindistinguishable use

Verizon,companies,that the and electric unlikeappears argue gasto
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(1991) (amended 1997).already pay this tax under RSA 72:8 While RSA
gas72:8 allows the to tax electriccity companies’ personaland property,

“structures, wires,specifically, machinery, dynamos, apparatus, poles,
..., lines,”fixtures and it not authorize the to taxpipe citydoes the

companies’ occupation” property by“use and of real owned the public.
Moreover, the that the incityevidence demonstrates does not fact tax this

of public“use and occupation” Accordingly, cityland. the is selectively
72:23,1,applying againstRSA Verizon.

violation,equal protection however,There is no the city’sif selective
reasonably II,taxation is related to legitimatea state interest. Rochester

test,151 N.H. at 270. Under this Verizon “has the to proveburden that the
arbitraryis or some justification,”[selection] without reasonable id.

(citation and,omitted), test,as in federal negativethe “to every
selection],conceivable mightbasis which orsupport [the whether not the

record,” Justice,has a in the Cmtybasis foundation Res. Inc. v. Cityfor of
(2007)Manchester, 748, omitted).154 N.H. 761 (quotation and citation

Here, offers, reveals,the city of,the record and we can conceive no
Verizon,rational reason for thisselectively imposing upontax and not

other that useupon occupy publicutilities and in theproperty same
Moreover,manner as Verizon. the record fails to indicate that any

legitimate governmental interest is furthered by disparatethis treatment.
theAccordingly, reject city’swe thatcontention the trial court erred in

ruling I,that application 72:23,its selective of RSA to Verizon is
discriminatory and violates our ProtectionEqual Clause.

The parties that theagree trial court struck taxVerizon’s forliability
the relevant years to theremedy city’s unconstitutional conduct. The city
disputes andremedy arguesthis Verizon’sthat tax should be to“reducfed]
a level that is toproportional the level of taxation byborne other taxpayers

the taxingin district.” Verizon counters that “[m]erely reducing the tax
payment Verizon owes would ... theperpetuate City’s unconstitutional
scheme since Verizon would only usingstill be the utility and occupying
the apublic ways to realpay agreeestate tax.” We with Verizon.

“The right treatment;invoked this is that to equal[in case] and such
treatment ifwill be attained either other taxes are[the utilities’] increased
or own reduced.” Bennett,[Verizon’s] Iowa Des-Moines Nat. v.Bank 284

239, 247(1931);U.S. Mathews,see also 728,Heckler v. 465 (1984);U.S. 740
Admin.,Smith v. Dept. 681,N.H. 141 (1997);Revenue N.H. 697cf. of

Tobacco,McKesson v. Div.Corp. Beverages 18,Alcoholic & 496 U.S. 40-­of
(1990). However,41 Equal“[t]he Protection Clause is not satisfied if [the

city] discrimination,does not itself remove the imposesbut on [the
taxpayer] against whom the discrimination has been directed the burden
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taxes of the class.”revision of the of other membersseekingof an upward
(citation omitted);Coal, at also488 U.S. 346 seePittsburghAllegheny

may“A in this remittedBennett, 247. situation not betaxpayer284 U.S. at
theto the ofremedy seekingthe of have assessments[city]the toby

346;Coal, U.S. atPittsburgh 488Alleghenyundervalued raised.”property
contention,Thus, to theBennett, contrary city’sU.S. at 247.also 284see

Clause, that“simply ensuring [it]the ProtectionEquala tax violateswhen
remedy Appealnot the violation.” Taxat fair market value doesis set of

1996)(Haw.Inc., 1349, 1357915 P.2dv. KMCty. Maui Hawaiiof
omitted).(citations

that has notabatement show VerizonapplicationsBecause Verizon’s
Bennett,issue, not now See 284 U.S.required.a refund isthe taxes atpaid

theat affirm247; Accordingly,496 U.S. 40-41. weCorp.,at McKessoncf.
Because theagainst upholdtax Verizon. weruling strikingtrial court’s the

72:23, I, toappliedis unconstitutional ascourt’s that RSArulingtrial
Verizon, city’s remaining arguments.we not reach thedo

Affirmed.
Galway Hicks, JJ.,Dalianis,Broderick, C.J., and and concurred.
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