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Backus, Meyer, Branch, LLP, (StevenSolomon & of Manchester
Solomon the andon brief fororally), the plaintiffs.

Hartnett, Dover,S. ofAnthony by brief orally,and for the defendants.

Galway, J. defendants,The Stephen Gerrato,and PhyllisG. G. and
Birse,Andrew and CynthiaM. L. appeal the ofdecision the Trial Court

J.)(Morrill, ruling that a lane running through their respective properties
is a class VI Wehighway. affirm.
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facts setthis has come before us. The areis the second time matterThis
Gerrato, (2006).decision, ForGill v. 154 N.H. 36previousforth in our see

proceduralthe facts andappeal, pertinentof this we recitepurposes
background below.

151, as Postpreviouslyat extends from Route known OldThe lane issue
Road, through respective properties,the defendants’Road or Post

the E. andplaintiffs,at as as the of Michaelextending propertyleast far
decision, 7,2004,dated the trialGill. at In its first OctoberDavid M. Id. 37.

expressan easement to use thepossessedthat the Gillscourt concluded
utilityuses and to install services.agriculturallane for all andresidential

addition, atrial found that the lane had been publicId. 38. In the courtat
1700s, been abandoned. at 38-39. On“probably”road in the but had Id.

that Gills had anruling expressthe trial court’s theappeal, we reversed
the statuseasement, regardingremanded for further determinationsand

of lane as road. Id. at 41-42.publicthe a
that road from Route 151remand, “[t]heOn the trial court determined

earlyout a in thepublic highwayto former Weeks Mill was laid asthe
and, not, adversely by publicif and used the forcontinuouslywas1700’s

creating1700’s a road.” The trialyears during publicwell over thetwenty
officiallyevidence that the road was evercourt also ruled that there was no

discontinued, highway.the its status as a class VIdesignatedand court
Gordons, nottrial ordered that the to thisAdditionally, partiesthe court

theportion garage uponthe of their which encroachedappeal, remove
This followed.appealroad.

that the trial court’s decisionargumentThe isprimarydefendants’
and inconsistentsupported by internallyon is not the evidence isremand

7, adisagree. Hampshire,decision. We In Newwith its October 2004
in Seeways, including by prescription.created severalpublic mayroad be

148, 150(2003).“To a150 N.H. establishMahoney Canterbury,v. Town of
the theit must that usedby prescription, appear general publichighway

toperiod twenty years priorfor a ofway continuously interruptionwithout
“In1968, the owner’s Id.right permission.”under a claim of without

for thetwenty years, claimingusedemonstrating public partyaddition to
also the wasprove publicmust that useby prescriptionan easement

a ofby prescription findingId. a is created ishighwayadverse.” Whether
they are notby findingsfact. bound the trial court’s unlessId. We will be

as a of law. Id.by the evidence or are erroneous mattersupported
Here, public highway bythe ruled that the lane was atrial court

its use. In itsof both existence and adversefinding evidenceprescription,
order, the7, trial court found the earliest reference to2004 theOctober

deed,1713 in the Commissioners of Portsmouthlane to be in a which
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a to the fromconveyed parcel Lang utilizing ‘highof land John “road the
(Post) to southerly boundary.road’ Weeks Mill” as its The court also noted

deeds, Haines,that includingseveral the 1723 of land toconveyance Mary
made clear reference to the lane as a road. At ofleast one these deeds
describes the lane the roadas to the Weeks old saw mill. theAdditionally,
trial court observed the mapsthat of historical introduced by“[a]ll both
sides show a lane theleading Whidden/Berry/Jones... from toresidence

151,”what is now public appearedRoute use havealthough byto ended
1806.

in MahoneyWe held that the of ainclusion road in deeds indicates
use by people other than the of throughowners the land which the road
runs. Mahoney, 150 N.H. at 151. The ofinclusion the lane on “all the

mapshistorical alsobyintroduced both sides” is tocompetent evidence
support addition,the of the Ininference use of lane. Id. wasthere

from thetestimony plaintiffs’ surveyland theexpert supporting existence
Moreover,and adverse use of lane publicthe as a road. the trial court

found that the archeological remnants of the stone walls the andlining lane
the foundation of Weeks supportedthe Mill determinationits that the lane
was a road.public “Where a wall has been erected on oreither both sides

road,of a its evidentiary important.”value is Blagbrough Family Realty
(2007)Prods., 29, omitted).Trust v. A & TForest 155 N.H. (quotations36

Thus, isthere sufficient evidence of regular publicand consistent ofuse
the lane from at least 1714to the late 1700s.

Whether ofa use is anproperty adverse is issue of fact. Mahoney,
150 N.H. 152.at “A claimant initially producemust ofevidence acts of such
a character as to ancreate inference that the adverselyclaimant theused

is,landowner’s thatproperty; used it permission.” Here,without Id. the
trial court found adverse,the use the lane bepublic’s of to noting the lane

Mill,led to the Weeks an “oft-mentioned enterprise.”commercial In this
case, use of the lane to access a commercial entity is of such a character as
to create an thatinference the lane was used adversely by publicthe atfor
least twenty-yeara period. Therefore,See id. at 152. we affirm the trial

findingcourt’s of a public road by prescription.

alternative,In the the trial court found that the lane had been laid
out as a public highway by the ofCommissioners Portsmouth in earlythe
1700s, and inferred both dedication and acceptance public’sfrom the ofuse
the evidence,road for twenty years objection.without The as described
above, supports findings. Boscawen,these See Webster 111,v. 67 N.H. 113
(1891) (recitals in ancient and isgrantsrecords ofcompetent evidence
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(1844) (dedication203, andout); Atherton, 16 209-10N.H.State v.laying
use).by publicinferredmay beacceptance

road,that, if lane a it waspublicthe wasargueThe defendants
1842, provides:to Revised Statute 53:7 of whichpursuantdiscontinued

law,out to statuteagreeablythat has not been laidhighwayNo
the same has been usedpublic highway,a unlessshall be deemed

years,of not than andtwentyfor a term time lessby publicthe
to the use of would notpublic,thrown the whichhighway openno

a publictravel ... shall ever be deemedpublicfornecessarybe
agreeablythe laid out to statutesame shall behighway unless

law.

intended discontinue “oldThe assert this statute was todefendants
twenty immediatelyin yearswhich had not been used theroutes”

of statutoryIn mattersdisagree.the of this law. Wepreceding passage
aslegislatureof intent theare the final arbiter the ofweinterpretation,

in a statute considered as a whole. Green Meadowsexpressed the words of
Concord, (2007).394, 395 We look first156 N.H.CityMobile Homes v. of
itself, plainascribe theand where westatutory language possible,to the

ordinary meaningsand to words used. Id.

assertion, enactment of RS 53:7 didto the defendants’ theContrary
ofregardlessthen thebeing by public,not all not useddiscontinue roads

Rather, plainthepublic highways.established status astheir otherwise
forclarifyintent is requireddemonstrates a to whatlanguage prospective

Atherton, 213.it exist. 16 N.H. athighway, alreadya if did not Seepublic
Atherton, a retrospectiveheld RS 53:7 cannot “have suchIn we that

initio, was, toout if it prioras of existence aboperation [a road]to strike
Here,a Id. the lane waspublic highway.”the the act ...ofpassage

use,ofhighway twenty years publicas a after adversepublicestablished
RS 53:7 islegislation. Accordingly, inapplicableto this 1842priorwell

here.
rule providing judicialalso invite us to create a forThe defendants

declineunder these circumstances. Wepublic highwaysdiscontinuance of
a is well-law discontinuance of roadsurroundingthe invitation. The

Gill, has ruleHampshire “longstandingin New aAs we notedestablished.
bysimplyan cannot be discontinuedpublic highwayof that establishedlaw

Further, areGill, public154 at 42. roads“[b]ecauselack of use.” N.H.
recorded,vote, are the besttown and such actionsbydiscontinued

FamilyBlagbroughis the official record.”evidence of discontinuance
omitted).Trust, The burden(quotations ellipsisN.H. 37 and155 atRealty

byit clear andprovediscontinuance toassertingis the partyupon
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satisfactory Weevidence. Id. decline to revisit these well-established rules
here. If the legislature wishes to create a statutory mechanism for
discontinuance of ancient roads that have not usedbeen as roads for many

freeyears, it is to do so.
The assertdefendants next that the trial court has imposed a servitude

abutters,upon the land of non-party thus themdepriving privateof
addition,without law. Inproperty processdue of the thatthey argue the

trial court’s order of theregarding removal Gordons’ garage preemptedis
by contrary orders of the PlanningGreenland Board. To the extent that
the rightsdefendants to assertattempt the of the Gordons or non-party
abutters, we theyconclude do not tohave assertstanding rightsthe of

Gill, 260, (2005).another. See 152ACG Credit Co. v. N.H. 264 To the
extent the defendants assert some interest in the removal of the garage,
we find argumentthe is not sufficiently anddeveloped, we decline to
devote toappellate Lastly,resources it. Id. of findingbecause the that a

exists,class VI highway we need not address the argumentdefendants’
theregarding easement.prescriptive

Affirmed.
DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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