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satisfactory Weevidence. Id. decline to revisit these well-established rules
here. If the legislature wishes to create a statutory mechanism for
discontinuance of ancient roads that have not usedbeen as roads for many

freeyears, it is to do so.
The assertdefendants next that the trial court has imposed a servitude

abutters,upon the land of non-party thus themdepriving privateof
addition,without law. Inproperty processdue of the thatthey argue the

trial court’s order of theregarding removal Gordons’ garage preemptedis
by contrary orders of the PlanningGreenland Board. To the extent that
the rightsdefendants to assertattempt the of the Gordons or non-party
abutters, we theyconclude do not tohave assertstanding rightsthe of

Gill, 260, (2005).another. See 152ACG Credit Co. v. N.H. 264 To the
extent the defendants assert some interest in the removal of the garage,
we find argumentthe is not sufficiently anddeveloped, we decline to
devote toappellate Lastly,resources it. Id. of findingbecause the that a

exists,class VI highway we need not address the argumentdefendants’
theregarding easement.prescriptive

Affirmed.
DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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DaliANIS, plaintiff,J. The John of ofMaloney, administrator the estate
J.)(O’Neill,Maloney,Helene the ofappeals Superiororder the Court

Badman,granting to defendant Dennis S. thesummary judgment M.D. on
plaintiffs defendants,action for Thenegligence wrongful death. Badman

business, Medicine,and his FamilyWakefield from the trialcross-appeal
findingcourt’s that Badman rendered substandard care and its thatruling

he is injudicially estopped by agreementstatements his settlement with
(board).Hampshirethe New Board of Medicine We affirm.

I. Background

The trial following: decedent,court’s orders recited the The Helene
was theMaloney, plaintiffs 18,wife. She committed on Julysuicide 2001.

She died from an intentional overdose of dayPercocet. The before she
died, the decedent checked into a motel an alias. On inusing July 18,2001,

toresponse owner,a call from the policemotel’s the the infound decedent
note,her hotel room. alsoThey found a suicide a check from the decedent

to the fiveplaintiff, prescription bottles,and pill three of which were
two of wereempty, partiallywhich full.

life,Throughout the disease,decedent’s she suffered from Crohn’s
illness,which ais chronic intestinal as well as depression and suicidal

Sheideation. treated the hermajor aspects of Crohn’s disease with a
specialist in TheBoston. also doctors,decedent saw several local including
Badman, for treatment of her Crohn’s disease and as careprimary
physicians.

The decedent saw Badman in springtwice the of 1999 inand seven times
her,2001. In the ofcourse hetreating prescribed Percocet and Valium.

Badman never orsaw treated the indecedent a hehospital, nor did
prescribe any medications to inher 2000. Pharmacy records theshow that
decedent received prescriptions from Dr. John Patten for Percocet in June
and October 2000. The ofprescription one of the bottles inempty found
her roomhotel was filled in October 2000.

Additionally, the decedent received atreatment from psychiatrist.
Badman was informed about the decedent’s visits with her psychiatrist;
specifically, he was notified shethat had become afterseverely depressed
her ileostomy and bowel years earlier,resection nine had lost wasweight,

for years, exhausted,house-bound two in pain,was malnourished,and and
felt deformed and hopeless. He was also notified that the decedent was
struggling with mood regulation and shethat considered asuicide
possibility in the future should againshe become racked with topain due
her Crohn’s disease.

Following death,the decedent’s the investigatedboard Badman.
Ultimately, the board and Badman entered into a agreementsettlement
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and, things,otheramongthe himreprimandedto which boardpursuant
agreement,In thisdrugs.his to certainprescriberestricted license

themedications to decedent withoutprescribingadmitted toBadman
that, decedent, he to:in the failedtreatingHe also admittedoffice visits.

examinations, ofobjectiveconduct an assessmentperform proper physical
adequately.her for and document his clinical decisionsdrugs,need

at that he that thedepositiontestified his believedexpertThe plaintiffs
this,that, Badmanhad and because ofdepressionaccelerateddecedent

her, drug depression.he to as this worsensValiumprescribederred when
the decedent withprovidedThe that Badmanconcludedexpert

to herpain,for her chronic which contributedsubstandard care
to her suicide.depression, and led

died, deathbrought wrongfulthe the instantplaintiffAfter the decedent
defendants, that hadalleging negligencethe Badman’sagainstaction

summaryBadman moved forcaused the decedent’s suicide.proximately
the suicidehe not liable for decedent’sjudgment on the that wasground

The court ruled induty to it. trialpre-existing preventbecause he had no
favor,his and this followed.appeal

II. Analysis

A. Standard Reviewof

if, consideringgrant summary judgmenttrial ofWe will affirm a court’s
lightin the mostproperlyall inferences drawn therefromthe evidence and

non-movant, of evidence discloses noto the our review thatfavorable
fact, the is entitled tomoving partyissue material andgenuine of

(2006).75,Bader, 87 Weas a matter of law. Stewart v. 154 N.H.judgment
the law the facts novo. Id.the trial court’s of to deapplicationreview

PrinciplesB. LegalGeneral

claim, thatplaintiffthe must demonstrateupon negligencehisprevailTo
dutythat and that the breachduty,owed the decedent a breachedBadman

v. Aavid ThermalDupontcaused the decedent’s suicide. Seeproximately
(2002).706, duty709 Whether a defendant owes a147 N.H.Technologies,

(2002).Hamon, 478, a148 N.H. 480 “Absentis a of law. Sintros v.question
Co., N.H.Management 137duty, negligence.”there is no Walls v. Oxford

653, (1993).656

ofthe suicideseeking damagesactions forGenerally, “negligence
deliberate,considered alie the act of suicide isanother will not because

givena that aprecludes findingact whichinterveningintentional and
Sullivan,defendant, v.fact, McLaughlinin for the harm.”responsibleis

335, (1983); INTERNATIONAL123 see WEBSTER’S THIRD NEWN.H. 337
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2002) (suicideDICTIONARY2286 is “the(unabridged ed. act ... of taking
Combined,one’s own life andvoluntarily intentionally”); Cole v. Ins. Co.cf.

America, 395, (1984) (definition125 ofN.H. 396 suicide as deliberateof
and “impliesintentional that one who commits ...suicide must understand
the physicalnatural his actconsequences of to death andproduce must

act”).have the to tocapacity choose do or not to do theeffectively “This is
because actthe of suicide breaks the causal connection between the
wrongful negligent Architects,or act and the v.Bruzgadeath.” PMR 141

(1997) omitted).756,N.H. (quotation757-58

jurisdictionsOther have exceptionstwo torecognized generalthis
rule. 758.Id. at Under one exception, liability exists because the defendant

suicide;actually other,caused the under liabilitythe exists because the
had a dutydefendant to it. 123prevent McLaughlin, N.H. at 337.

In we theMcLaughlin, explained exceptionfirst as follows:

The first exception involves cases where a tortious act is found
to have caused a mental condition in the decedent that
proximately inresulted an uncontrollable impulse to commit
suicide, or prevented the decedent from realizing the nature of
his Suchact. cases typically involve the infliction of severe

or, cases,physical injury, in rare the intentional infliction of
severe mental or emotional injury accusation,through wrongful
false arrest or torture.

This exception also encompasses cases in which a statute
ofprohibiting drugsthe sale certain or liquor was byviolated the
cases,defendant. In liabilitythese byarises both virtue of direct

(thecausation ordrugs alcohol foreseeably caused a frenzy or
uncontrollable toimpulse suicide),commit and also out of a

ofbreach what dutyis described as a to refrain from knowingly
making available the actual means of an self-individual’s
destruction.

(citationsId. omitted);at (Second)337-38 see Restatement of Torts
455, (1965)§ (ifat 493 actor’s negligent bringsconduct about delirium or

another,insanity of actor is liable harm byfor done other to himself while
delirious or insane if delirium or insanity prevent him from realizing
nature of oract makes it forimpossible him to impulseresist caused by
insanity). partWe ofadopted inexception Mayerthis v. Town of

81, (1985),127Hampton, N.H. 87 holding that:

in fororder a of actioncause for wrongful bydeath to liesuicide
torts,for intentional the plaintiff must demonstrate that the
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conduct, intentionallytortfeasor, outrageousandby extreme
severethat this intentional conduct causedwronged a victim and

ina factorhis which was substantialdistress in victimemotional
the victim.the suicide ofbringing about

as follows:exception McLaughlininWe described the second

on existence of specificfocuses the aexceptionThe second
has as aduty imposedThis beenpreventof care to suicide.duty

law, defendants,of oftwo classes bothessentiallymatter of on
therelationshiphave a with suicidalspecialwhom are held to

in whosuch cases is someoneindividual. The defendanttypical
care, positionin a to know about suicidea of custodial isdutyhas

to suicide frompreventand to take measuresfailspotential,
(1)on:duty imposedthis has beenSpecifically,occurring.

schools, havingreformjails, hospitalssuch as andinstitutions
(2)over andcustody persons;of and controlphysicalactual

andhospitals, psychiatristssuch as mentalor institutionspersons
ato havetrained deemedprofessionals,other mental-health

them mentalenabling to detecttraining expertiseandspecial
suicide, have powerthe for and which thepotentialillness and/or

preventto that suicide.necessaryor control

omitted);and citations seeMcLaughlin, (quotation123 N.H. at 338
(“One(Second) Torts, § 118 who issupraof 314A atRestatement

takes of anothercustodyto take or who theby voluntarilylawrequired
the of his normaldepriveas to otherunder circumstances such

other.”);duty the seeis under a similar to alsoprotectionforopportunities
(“The(Second) Torts, 119 tosupra dutycomment d atRestatement of

of tounreasonable risk harm extends risksagainstthe otherprotect
conduct.”). itadopted exceptionthis asout of the actor’s own Wearising

70, (1993),Keene,in 137 N.H. 72-73jailers Cityto Murdock v.pertains of
negligence theory,a not be liable under ajailerwhere we held that could

caused theif or her reckless conduct proximatelybut could be liable his
suicide.prisoner’s injuries attemptedfrom an

exceptionthepartshave the other of firstAlthough yet adoptedwe not
to oral thepertains argument,as it atexception physicians,or the second

departdid the court to fromtheyinformed the that not wantparties court
Therefore, partiesthe have not asked usMcLaughlin.its in becausedicta

otherwise, assume, deciding, Hampshirethat Newto we will withoutdo
the and the secondparts exceptionthe other of firstrecognizeslaw

McLaughlinthat our dicta inphysicians,as it to andexception pertains
controls.
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ArgumentsC. Plaintiffs

1. First Exception

plaintiff arguesThe that within thefirst Badman’s conduct falls first
to the rule that there is no tort for the ofexception general liability suicide

Relying 338,another. our observation in 123 atupon McLaughlin, N.H.
exceptionthat this cases in which“encompasses prohibitinga statute the

defendant,”of bysale certain or wasdrugs liquor violated the he contends
applies Maythat it because Badman’s 2001 toprescriptionsPercocet the

(2004)318-B:9,allegedlydecedent violated RSA V and that with these
prescriptions, knowinglyBadman made available the means of the

affidavit,decedent’s toAccording May 10,self-destruction. Badman’s on
2001, he prescribed mg,“Percocet 7.5-500 100 to the decedentpills” and

540prescribed mg,“Percocet 7.5-500 to bepills” byfilled a mail-in
prescription service. theAlthough plaintiff prescriptionsasserts that these

law,also violated federal the federal statutes he cites pertain to
pharmacists, not physicians.

matter,a preliminary althoughAs the defendants contend that the
plaintiff preserve review,did not this ourargument for we disagree. This
argument in the toappears plaintiffs objection the defendants’ formotion
summary judgment. See In the &HampersMatter 154Hampers, N.H.of

(2006).275, 290-91 also withdisagreeWe the that the plaintiffdefendants
develop argumentfailed to his sufficiently for the trial court’s review. See

id. Althoughat 291-92. the trial court did not exceptiondiscuss the first in
order,its itwe assume that made all subsidiary necessaryfindings to

itssupport ruling. Ventullo,See Nordic Inn Condo. Owners’ Assoc. v. 151
571, (2004).N.H. 586

With to the ofrespect merits the ifplaintiffs argument, even we assume
that our dicta in McLaughlin about the exceptionfirst oursurvived

Mayer,decision in ofour review the in lightevidence the most favorable to
the plaintiff discloses no genuine issue of material fact toas whether the

exceptionfirst toapplies Badman.
In McLaughlin, we stated that liability where a defendant certainsells

ordrugs (theliquor by“arises both virtue of direct drugscausation or
alcohol orforeseeably frenzycaused a impulseuncontrollable to commit
suicide), and also ofout a breach of what dutyis described as a to refrain
from knowingly making available the actual of anmeans individual’s self-

McLaughlin,destruction.” 123 atN.H. 338.We dram shopmentioned acts
and acts the ofregulating bysale narcotics aspharmacists examples of
statutes under which isliability Id.imposed.

With torespect pharmacist liability, of the“[m]ost courts considering
the question... have found no liability, reasoning the ofthat act the
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effect,ofpoison, knowledgethe with itsingestingin voluntarilydecedent
cause, the effect ofinsulatingintervening proximateto a new andamounts

Annotation, Civilpart.” Druggist’sdruggist’son theany negligence
Him, 58Drugs bywith FurnishedSuicide ConsummatedLiability for

(Okla.Reid,(1974); 943,P.2d828, see v. 510 949-50Runyon828A.L.R.3d
(orall,1973). only pharmacistif at when themay imposed,beLiability

suicide) hadby the decedent to commitinstrumentalityof the usedseller
(or toinstrumentality) would be useddrugsto that theexpectreason

(Okla.Wal-Mart, Inc., 738,v. 876 P.2d 740-42See Drakecommit suicide.
(Okla. 1994); River, 124v. Bend the S.W.3dcert. denied RainsApp.),Ct. of

2003) (defendant(Tenn. towho sold ammunition580, App.594-96 Ct.
that it knewfor suicide absent evidencewas not liable decedent’sdecedent

to to commitdecedent intended use ammunitionor have known thatshould
suicide). laws alsoliability shopfor suicide under dram isSimilarly,

& v.SportsSee Kirman Rd. Pub Rest.predicated foreseeability.upon
(Fla. 1998).2d Dist. Ct. App.723 So. 384Dempsey,

plaintiff,in to the welightthe evidence the most favorableViewing
of fact as togenuineit not raise a issue materialconclude that does

to that theexpector should have had reasonwhether Badman knew
theway,Put anotheruse Percocet to commit suicide.decedent would

evidence, ain favorable to the fails to raiselight plaintiff,viewed the most
the orfact to whether decedent’s suicide wasgenuine issue of material as

Badman.have been foreseeable toshould
Maynothe Badman had contact afterIt is that decedent andundisputed

is that2001, she suicide. There no evidencetwo months before committed
had contacttheysuicidal ideation to Badman whenexpressedthe decedent

the becamein Badman was told that decedentMay Although2001.
thefirst him that held openbefore she saw and sheeight yearsdepressed

he also told thatpain,of if she became racked with waspossibility suicide
or It that theundisputedno ideation is alsoplan.she had current suicidal

Further,1987.attemptedtell Badman that she suicide indecedent failed to
the view tofamily expressedno the decedent’s everthere is evidence that

Moreover, the plaintiffs expertwas suicidal.Badman that the decedent
reviewed,that, to theaccordingat records hedepositiontestified his

duringfour the weeka health on occasionsproviderdecedent saw mental
not The notedprovidershe and was assessed to be suicidal.before died

Viewingnor commit suicide.neither intended toplannedthat the decedent
it isthe hold thatplaintiff,in the most favorable to welightthis evidence

of as to it was or shouldraise triable issue fact whetherinsufficient to a
that the decedent would commit suicide.to Badmanhave been foreseeable

(Fla. 2001)147,Orlando, App.795 2d 148 Dist. Ct.Lawlor v. So.See
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(suicide not foreseeable where decedent “showed no indication of suicidal
tendencies; suicide,is attempts,there no evidence of suicide of northreats

suicide;mention aany screeningof and suicide done in withconnection
aonly priorbrief incarceration few months to his suicide no[his] revealed

suicide”).risk of
plaintiffThe relies Edwards v. 692 1266mistakenly upon Tardif, A.2d

(Conn. 1997), distinguishablewhich is on facts. The inits defendant
Edwards treated the decedent for “recurring clinical depression.”
Edwards, Here,692 A.2d at 1268. Badman treated the decedent for

Ed,wards,InCrohn’s the her eightdisease. decedent took own life only
days Here,after her last withcontact the defendant’s office. Id. the
decedent committed suicide two months after her last withcontact
Badman.

reasons,For the weabove hold that the trial court not errdid when it
granted summary tojudgment respectBadman with to exceptionthe first

generalto the rule of tort liabilityno for the suicide of another. To the
plaintiffextent that the asserts that Badman’s May 2001 prescriptions

se,constituted thenegligence per record shows that the plaintiff moved to
claim,amend his writ to add asuch which the trial appearscourt haveto

denied, and he Thus,that has not thatappealed denial. dowe not address
any negligence se claim thatper the plaintiff purports argueto on appeal.

2. Second Exception

plaintiffThe next contends that Badman’s conduct falls within the
second exception to the ofgeneral rule no tort liability for the ofsuicide
another. Specifically, he asserts that Badman had a to theduty prevent
decedent’s suicide he a specialbecause had relationship to her. This

contends,relationship, plaintiffthe Badman,arose because as the
decedent’s primary care hadphysician, a to“precise duty care herfor
overall health well-being,”and which health,included her mental and the
“precise control” over medications prescribed to her.

Our of thereview evidence in the light most tofavorable the plaintiff
fails to reveal disputeda ofissue material fact as to whether Badman had
the control necessary to prevent the decedent from committing suicide.
“Even in the case of psychiatrists,individual commentators have
suggested that imposing liability ... is only ifappropriate patient[the] is
hospitalized suicide,at the time of the psychiatristbecause a does not have

control over the non-hospitalized patient to prevent his suicide.”sufficient
McLaughlin, omitted).123 N.H. at 340 (quotation and brackets Courts in

jurisdictionsother Smith, 262,have so held. See King v. 539 So. 2d 264
(Ala. 1989) (given personalminimum contacts between psychiatrist and
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and, patienttreated on out­psychiatristfact thatpatient particularly,
basis, relationshippatient specialand lackedpatient psychiatrist

suicide);forpsychiatrist patient’s subsequentto liablenecessary make
1988)(Cal.948,763 P.2d 956Valley,Com. Church theNolly v. Grace of

aimposed specialCourt hasSupremethat California(recognizing
toduty preventrise a to exercise due care in ordertorelationship giving

relationshipsof wherehospital-patient“in the limited contextonlysuicide
care ofcustody hospitalthe died while under the andpersonsuicidal

condition”),mentalpatient’sof the unstablephysicians who were aware
Center,denied, (1989);WingerU.S. 1007 v. Franciscan Medicalcert. 490

1998)(Ill. (mental healthcare813, professional701 820 Ct.App.N.E.2d
theliable where “has assumedmay patient’s professionalbe for suicide

individual, involuntaryvoluntaryof be it for a oror control ancustody
hisadmission, treating knowledgeit is the and has ofso that individual

(Ill.tendencies”), denied, 1999); Runyon,712 N.E.2d 825appealsuicidal
947,at decedent in clinic(physicians treating out-patient510 P.2d 950

suicide). Here,toimpose dutycontrol todegree required preventlacked of
the an basisout-patientit treated decedent onundisputedis that Badman

2001,in sheMayhis her was two months beforeand that last contact with
insufficient, in mostlightevidence is viewed thecommitted suicide. This

fact as togenuineto to create a issue of materialplaintiff,favorable the
dutyto create a todegree necessarywhether Badman had the of control

the decedent’s suicide.prevent
controls,in weMcLaughlinthat our dictaassumingBecause we are

in we thatmightneed in this whether another case holdappealnot resolve
a andforeseeability special relationship physiciana betweenalone creates

for Wepatient’smake the liable the suicide.patient physiciansufficient to
thissplit Comparein are on issue.jurisdictionsobserve that courts other

(“MereEdwards, 1270, 763 959Nally,692 A.2d with P.2d atat
the is toforeseeability knowledge danger,the or of insufficientof harm

dutyrise to a torelationship giving legallegally cognizable specialcreate a
1996)(Haw.324,P.2d 337harm.”); Lee 925prevent Corregedore,v.

partto a on the ofdutyinsufficient create(foreseeability alone is
the of theirpreventservice office to suicidecounselors at a state veterans’

clients).noncustodial
reasons, the court didall of the above we hold that trialAccordingly, for

with to thesummary judgment respectnot Badmangrantederr when it
for ofliabilityof tort the suicideexception generalto the rule nosecond
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decision,In of our needlight parties’another. we not address the
with toarguments cross-appeal.the defendants’respect

Affirmed.
GalwayDuggan, JJ.,Broderick, C.J., Hicks,and and concurred.
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