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Having that weright expired,held the of first refusal has need not
address the other raised appeal.issues on

Reversed.

DugganC.J., Dalianis,Broderick, Galway, JJ.,and and concurred.
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P.A., D. andOsbum, Manchester Morrissette{MarkMcDowell & of
brief, orally), for theand Mr. MorrissetteG. on theMavrogeorgeMatthew

plaintiff.

Muller, Jr. theD. onOffice, of Manchester {DanielSolicitor’sCity
Arnold,brief, orally),III for the defendant.Thomas I.and

Stankiewicz, the ofGALWAY, rulingsM.plaintiff, appealsJ. The James
J.){Abramson, summaryhis motion fordenyingthe CourtSuperior

of thesummary judgmentthe forand cross-motionjudgment granting
The thedefendant, City cross-appealsCity (City).the of Manchester

in partto for lack We affirmjurisdiction.of its motion dismiss ofdenial
and in part.reverse

The hired thefollowing plaintiff byfacts. wasThe record thesupports
2000, he a work-in 1986. In sufferedManchester Police Department

beingin2004, surgery, resultinghe underwent hisinjury.related In
17,7, 2004, Prior to hisuntil October 2004.Mayabsent from work from

Citytheabsence, compensationa workers’ claim withthe filedplaintiff
in Theinjuryhis 2000.surgery bythat his 2004 was necessitatedalleging

benefits, permittedworkers’ butCity request compensationhis fordenied
his sick leave credit for the time he was absent.him to use accumulated

the theby City,his for was deniedcompensationAfter claim workers’
of Labor.Hampshire Departmenta with the Newplaintiff sought hearing

2005, the of and2, following hearings departmentwith laborFebruaryOn
Board, wasplaintifftheHampshire Compensation Appealsthe New

award,The the butCity paidbenefits.compensationawarded workers’
he received hismoney duringthe to the sick leaveplaintiff repayasked

forbenefitscompensationhe had now received workers’absence because
once he the sick leaverepaidThe informed the thatCity plaintiffthat time.

toplaintiffThe refusedhis sick leave credit would be restored.money,
sick credit was not restored.money,the and his leaverepay

2005, actiondeclaratory judgmentfiled aplaintiffIn theSeptember
33.064(B)(2)credit to sectionpursuantrestoration of his sick leaveseeking

(MCO), “Pendingwhich states:Manchester Code of Ordinancesof the
maythe receive sickcompensation eligibility, employeedetermination of

benefits,compensationa of foreligibilityleave On determinationbenefits.
the the MCOAccording plaintiff,restored.” tosick leave credit shall be

having repaytohim leave credit restored withoutentitled to have his sick
money,the leaveThe counterclaimed for of sickCity. City repaymentthe

claim arose underground plaintiffsto the that theand moved dismiss on
(CBA) Citythe and theagreement betweenbargainingthe collective
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was, therefore, governed byunion and thepolice supervisors CBA’s
Agreementandgrievance arbitration Seeprocedures requirement.

City Manchester,the ofBetween and theN.H. Manchester
Supervisors, l, 30,Association of Police Art. 7 (July 2004—June

2007). althoughWe note that the claim theplaintiffs spans effective dates
of Citytwo collective thebargaining agreements between and its police
officers, provisions identical,the torelevant this are and weappeal

cite 2004only throughtherefore to the 2007 agreement.
The parties filed cross for summary judgment.motions The superior

court, dismiss,after a hearing, City’sdenied the motion to itruling that
MCO,had thejurisdiction plaintiffsbecause claim based uponwas the not

order,the CBA. In a later City’sthe trial court thegranted motion for
motion,thesummary judgment plaintiffsand denied theruling that

leaveplaintiffs uponsick credit would be restored ofrepayment his sick
leave Themoney. plaintiff appeals rulingsthe trial court’s on crossthe

summarymotions for thejudgment, Citywhile the denial ofcross-appeals
its motion to dismiss.

I. Motion to Dismiss

The contends that thisCity governed by Therefore,is CBA.dispute the
plaintiffthe is torequired grievanceabide itsby procedures, including the

requirement that his claim be Thus,submitted to binding arbitration.
overjurisdiction this matter anlies with arbitrator and thenot court.

The court MCO,trial determined the CBA,that and not governedthe
(1)this matter because: thecontrary City’s argument,to section 33.023 of

the MCO not exemptdid the plaintiffs claim from the coverage of the
(2)MCO; and the plaintiffs claim governedcould not be by the CBA

because it notdoes address the soughtrelief theby plaintiff. As to firstthe
issue, interpretationthe of an question law,ordinance is a of wewhich
review de novo. Blagbrough Family Trust v. A TRealty Prods.,& Forest

29, (2007).155 41N.H. Because the traditional rules of statutory
governconstruction generally review,our we construe the andwords

ofphrases an ordinance toaccording the common and usage ofapproved
the language. Id. When the language of an ordinance is plain and
unambiguous, we need not look beyond the ordinance itself for further

intent,legislativeindications of guessand we will not what the drafters of
the might intended,ordinance have or theyadd words that did not see fit
to include. Id.

Section 33.023of the MCO states:

the provisions §§None of of 33.020 33.082through of this chapter
shall modifyamend or any existing andlegal binding contract
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unless or until suchemployees’ groupsthe andcitybetween
provisionsto conform with the ofrenegotiatedarecontracts

this chapter.§§ 33.082ofthrough33.020

City 33,Hampshire, Ordinances,Manchester, New Code of ch.of
prevents provisionsthe this section certainAccording City,33.023. tosec.

33.064, from to the unlessMCO, applying plaintiff,sectionincludingof the
to conform with thoserenegotiatedhim wascoveringthe contract

the theCity covering plaintiffthat because CBAprovisions. The contends
because theprovisions,to conform with those andrenegotiatedwas not

CBA, maythe not avail himselfby plaintiffare defined theplaintiffs rights
not agree.of the MCO.We doof the benefits

theirto ordinances forMunicipalities general authority adopthave
(2003 (2003).2007);& Supp.47:17 RSA 49-B:8governance. See RSA

toauthority, City adopted pertainingthe has ordinancesPursuant to that
Seeemployees.of with itsemployment relationshipvarious theaspects

City HAMPSHIRE,MANCHESTER, NEW CODE OFOFgenerally
laws, v.ORDINANCES, are local see Statech. 33. The ordinances validCity’s

264,330 (1881), challenges in thisparty appeal.61 which noHayes, N.H.

amakingat time of the ofplacelaws subsist the andwhich“[T]he
it,contract, partenter and a ofit is to be into formperformed,and where

in its terms.”incorporatedreferred to orthey expresslyif wereas
472, (1940)Exeter, (quotation484v. 90 N.H.AcademyTrustees & c.

omitted). intoThus, and enterCity any employees’ groupswhen the
MCO,of it iscontracts, the terms the ascomplycontracts must withthose

of contract’s formation andsubsisting placelaw at the time and thethe
a laws at the timeexistingthe MCO is set of localperformance. Because

33.064,formed, becomeprovisions, includingCBA was its sectionthe here
toparties applicable plaintiff.the are theof the of andpart agreement

for itsgeneral authority adoptThe its to ordinancesCity, despite
however, contractsnot, alter or abandon validgovernance, may simply

See, 273-­by e.g.,new ordinances. RSAadoptingwith its employees’ groups
(1999)A:5,1(i) practice employerit unfair for a(declaring publican labor

anany portionthat ofregulationmake law or would invalidateanyto
Therefore, of thesection 33.023by employer).entered into thatagreement

MCO, not amend33.082 of the dothroughMCO states that sections 33.020
untillegal bindingand ... unless ormodify “any existing contracts]or

City MANCHESTER, NEWrenegotiated.” OFsuch contracts are
added).Ordinances, 33,Hampshire, (emphasisch. sec. 33.023Code of

tense,in it refers to thosepresent33.023 is stated theBecause section
was and suchexisting provision exemptsat the time the enactedcontracts
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complyingcontracts from with the MCO Asthey renegotiated.until are
exemptssection 33.023 those the it wasonly existingcontracts at time

adopted, subjectcontracts formed thereafter are to the MCO. theBecause
CBA 33.023,at issue was formed after the enactment of it issection

conclude,tosubject court,the MCO.We as did trialthe that section 33.023
of MCO plaintiffsthe did not the from theexempt coverageclaim the of
MCO.

ifCityThe next contends that even section 33.023 not theexemptdoes
plaintiffs MCO,claim from the his claim ofis addressed the terms theby
CBA and resort the is unnecessary.to MCO The trial court found that

plaintiffsbecause the claim for ofrestoration his sick leave credit is not
CBA,byaddressed the grievance procedure“[t]he of the CBAs is not the

forappropriate avenue to his Theplaintiff] pursue argues[the claim.” City
(1)that this was error because: the trial arbitrabilitycourt decided the of

claim, (2)the plaintiffs arbitrator;a matter the thejurisdictionwithin of
the beplaintiff presumed MCO,cannot to be toentitled the benefits of the

silent; (3)even if the CBA is and the impossibility complianceof thewith
CBA does not thejustify court’s exercise of jurisdiction.

argument,As to the first while the of arbitrabilitydetermination is
generally within the jurisdiction of the arbitrator or the New Hampshire
Public Employee Labor (PELRB),Relations Board Appeal Policeof

Rochester,Comm’n City 528, (2003),149 N.H. 533-34 that rule appliesof of
when the relevant claim Here,arises under the plaintiffsCBA. the claim
to the restoration hisof sick leave credit rightarises out of a byconferred

Thus,the MCO. the plaintiff is seeking rightto vindicate a that does not
emanate from the 536,CBA. See Fowler v. Seabrook,Town 145N.H. 540of

(town’s(2000) argument that superior infringedcourt theupon jurisdiction
of the PELRB failed because it plaintiffsassumed the claim emanated
from statute).the collective bargaining agreement Thus,instead of the
trial court did err bynot determining the of thearbitrability plaintiffs
claim because his claim onlywas based theupon MCO.

Indeed, the claimplaintiffs could not beenhave under CBA.brought the
The CBA states how and at what sickrate leave credit bemay

Agreementaccumulated, and in what circumstances it bemay used. See
City Manchester,Between the of N.H. and the Manchester

Supervisors, 16,Association of Police l,art. secs. 16.1-16.4 (July
2007).30, CBA, however,2004—June The says atnothing all about

workers’ compensation benefits, or how the receipt of those benefits would
of, for,affect the use or credit sick leave credit.

The CBA itself limits an jurisdictionarbitrator’s to its express
provisions, id., 7, 7.6,see art. sec. plaintiffand the need follow the
requirements of CBA regardingthe only those claims that arise theout of
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CBA, id.,provisionsthe of the seeexpressor ofapplication interpretation
7.1(A). the of7, the CBA is silent on issue workers’sec. Becauseart.

leave, claim couldplaintiffsto sick thecompensation and its relation
CBA, fall within theof under the norsubject grievanceneither the abe

of an arbitrator.jurisdiction
the that theCity’s argumentweAlso, rejectfor the reasonsabove

MCO,ofbe entitled to the benefits thecannot be toplaintiff presumed
issue, the plaintiffif CBA is silent on this andeven the CBA is silent. The

MCO, his claim.the which addressesmay specificallyavail himself of

theof withCity argues impossibility complyingnext that theThe
i.e., anby expressa violation ofstatingnotprocedures,CBA’s grievance

CBA, exercise ofnot the trial court’sjustifyof the doesprovision
noted, theHowever, as the claim isplaintiffs uponbasedjurisdiction.

MCO, uponand notmay jurisdiction,the trial court exerciseover which
Therefore, it for thepossible plaintiffit is irrelevant whether isthe CBA.

simplyThoseprocedures. proceduresthe CBA’sgrievanceto withcomply
reasons,the weforAccordingly,not to the claim. aboveapply plaintiffsdo

toCity’snot err in the motiondenyingthat the trial court didconclude
dismiss.

Summary JudgmentII. Motions for

overjurisdictionthat the trial court could exercisedeterminedHaving
claim, on cross-motions forrulings parties’we turn to its theplaintiffsthe

inthe court erredarguesThe that trialsummary judgment. plaintiff
was sectionuponto because his claim basedrepay Cityhim therequiring

33.064(B)(2) MCO, a repayment obligation.does not containof the which
the plaintiffsthat trial court deniedproperlyThe contends theCity

on forgranted its motion its counterclaimjudgment motion andsummary
repayment.

ofof is ainterpretation questionan ordinancepreviously,As noted the
Trust, 155 N.H.law, Blagbrough Family Realtydewhich we review novo.

generallyconstructionstatutory41. traditional rules ofat Because the
review, of an ordinancephraseswe construe the words andgovern our

Whenusage of the Id.approved language.to the common andaccording
need lookand we notplain unambiguous,the of an ordinance islanguage

intent, andlegislativefurther indications ofbeyond the ordinance itself for
intended,havethe of the ordinanceguess mightwe will not what drafters

did not see fit to include. Id.theyor add words that

thegovernsdetermined that the ordinancepreviouslyAs we have
claim, the Sectionlanguageto the of ordinance.we turnplaintiffs

33.064(B)(2) states, compensation eligibility,determination of“Pending
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On ofemployee maythe receive sick leave benefits. a determination
benefits, beeligibility compensationfor sick leave credit shall restored.”

City Hampshire,Manchester, Ordinances, 33,ofof New Code ch.
33.064(B)(2).sec. The anplain language providesordinance’s that while

undetermined,foremployee’s eligibility workers’ benefits iscompensation
employee maythe use accumulated sick leave credit and that once the

determined,is the sickemployee’s eligibility leave credit shall be restored.
351, 354(2006)Jack,See the & 153In Matter N.H. (generallyof Bazemore

use “shall” provisionof makes enforcement of the mandatory). These
require City credit,words the to reinstate the sick butemployee’s leave

innowhere the ordinance does it therequire employee to reimburse the
fact,In toCity. speaks onlythe ordinance the restoration of “sick leave
Therefore,credit.” plainwe conclude that the thelanguage of ordinance
the torequires City credit,restore the sickplaintiffs leave but notdoes

therequire plaintiff to therepay City.
33.064(B)(2)CityThe thatargues section must be in conjunctionread

with preceding readingthe section and that asuch leads to the conclusion
that plaintiffthe must the sick leaverepay money. The preceding section
reads, in part:relevant

Any ofemployee citythe who sustains an whichinjury is
compensable under the Workers Compensation Law and who is
entitled to receive compensation bybenefits either agreement of

shall,award in addition to compensation benefits,[sic] workers
receive supplemental citybenefits from the sopay that combined
worker compensation and supplemental pay benefits shall equal

of regular gross80% ifsalary the isemployee covered under
Security,Social and if87% the notemployee is covered under

Social Security.

City Manchester, Hampshire,of Ordinances, 33,New Code of ch.
33.064(B)(1).sec. The City contends that theallowing plaintiff to thekeep

sick leave credit topermitwill him receive in ofbenefits excess the eighty-
seven thepercent prescribed by ordinance. plainThe language of this
section, however, says nothing of,about an use oremployee’s repayment
for, sick leave credit in relation to workers’ compensation. It states only
that if employeean a compensablesustains he or isinjury, she toentitled
receive supplemental pay in addition theto compensation onlyaward. The
express terms regarding 33.064(B)(2),sick leave are incredit found section
and those impose responsibilityterms no upon plaintiffthe to repay the
City for the sick heleave credit had used. Should the City disagree with
our plain language ordinances,construction of the it is free to amend them
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216,Co.,Ins. 149 N.H.Heritagev.as it sees fit. See Marceau Concord Life
(2003).221

the to have his sickCity allowing plaintiffthatFinally, the contends
into the will resultrepay Cityrestored himrequiringleave credit -without

assessment,City’s rulingthe that:agreeda The trial court withwindfall.

byin the manner urged plaintiff][thethe Ordinanceinterpreting
result, would, asserts,as he as theillogical Citylead to anwould

benefits,compensationbe workers’essentially collecting
benefits, thebenefits for same timeand sick leavesupplemental

maintaining Nothinghis sick leave credits.in addition toperiod,
contemplated.that such a windfall wasin the Ordinance indicates

court, oftherefore, languagethat thedespitedeterminedsuperiorThe
33.064(B)(2), City.theplaintiff repaythe shouldsection

is entitledplaintiffwe that the issue of whether thePreliminarily, note
33.064(B)(1)in addition tounder sectionto collect benefits”“supplemental

us, that matter.opinionnot and we no onexpresshis sick leave is before
to the ordinanceNevertheless, to rule the trial court did is add words toas
The constructiondid see fit to include. trial court’sthat its drafters not

be fulfilledas a condition torepayment obligationalanguage creatingadds
credit, onlywhen the condition statedto the restoration of sick leaveprior

for benefits beeligibility compensationin is that workers’the ordinance
Trust, 155Blagbrough Family RealtyThis it not do.maydetermined.

face, itits and is notat 41. The of the ordinance is clear onwordingN.H.
theguessits nor to atbeyond language,for the courts to look clear

mayit.enacting Finally, plaintiffof the Id. while thepossible bodyintent
onlydegree, recoveryto some such a arisesrecoupingbe seen as a windfall

benefits.compensationdenies workers’City wrongfullywhen the
is with theConstruing permit recoveryordinance to such consistentthe

theliberallyare construed in favor ofgeneral rule that remedial statutes
(2001).Cote, 705, 711146N.H.injured Appealperson. of

of applicablethat the theAccordingly, plain languagewe conclude
leaveto the restoration of his sick creditplaintiffordinance entitled the

thehaving repay City.without to

part.reversed inpart;inAffirmed
DugganDalianis, Hicks, JJ.,Broderick, C.J., and concurred.and


