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(DianaKelly attorney Fenton,A. Ayotte, general E. on theattorney,
brief and for theorally), State.

Johnson, defender,M.Christopher appellate Concord,chief of on the
brief and fororally, the defendant.

GALWAY, J. In these consolidated the Stateappeals thechallenges
J.)Nashua District (Ryan, rulingCourt’s that a platerandom license

officer,bycheck a police suspicionwithout of criminal activity, constitutes
2007).surveillance in ofviolation RSA 236:130 (Supp. We reverse and

remand.
defendants,The supportsrecord the Thefollowing facts. Nelson Njogu,

Morelli, Guimond, Holt, Burton,Richard Joshua Jean and Kendra were
subjecteach the aof motor vehicle stop random,thefollowing

suspicionless license plate check of the vehicle each was either operating
case,or In eachoccupying. policethe officer policeused either a radio to

contact ordispatch the mobile incomputer patrolthe tocar access the
registrationvehicle’s information.

The defendants subsequently filed motions to suppress, arguing that
RSA prohibited236:130 police from conductingofficers typethis of
surveillance without suspicionreasonable of activity.criminal RSA
236:130, II prohibits the State of HampshireNew anyor political
subdivision from in onengaging surveillance any public way. For purposes

statute,of this “surveillance” is defined as:

the act of determining ownershipthe of a motor vehicle or the
of aidentity motor vehicle’s onoccupants public waysthe of the

state or politicalits throughsubdivisions the use of ora camera
other imaging any device,device or includingother but not
limited ato cellulartransponder, telephone, global positioning
satellite, device,or radio frequency identification orbythat itself
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toor information can be usedwith other devicesconjunctionin
aor the ofownership identitythe of a motor vehicledetermine

occupants.motor vehicle’s

236:130,1.RSA
motionsgranteddistrict court theFollowing hearing,a consolidated the

andcomputersfound that theto the district courtSpecifically,suppress.
theused to determinepoliceused were “other devices”byradios
theoccupants,of its and thereforeidentityof a motor orownership vehicle

under RSA 236:130. Thisillegal appealchecks wereplaterandom license
followed.

236:130, I, does notof RSAplain languageState that thearguesThe
patrol-carin these cases because aprocedurethe followedprohibit police

the Thefall the of statute.computer purviewand radio do not withinpolice
the ofthat, “any meaningin other device” withinState order to besubmits

statute, capturing imageof either an orcapablethe the device must be
contrast,vehicles. the defendantslocating, monitoring Byortracking,

236:130, I, atof RSA includes the devicesargue plain languagethat the
here, The defendants submitpolice conduct.underlyingissue and bars the

trackingto“any typethat device” should not be limitedphrasethe other
limitinginclude thisspecificallythe did notlegislaturedevices because
notthe did seelegislaturecourt should not add wordslanguage, and this

persuasive.find moreinterpretationfit to include. We the State’s
the of theIn we are final arbiterstatutory interpretation,matters of

aas in the words of the statute considered aslegislature’s expressedintent
(2007).Co., 429,Ins. 156 431See China v. United Nat’l N.H.whole. Grand

statute, plainof a we ascribe the andexamining languagetheWhen
not words andto used. Id. We do considermeaning the wordsordinary

isolation, as a whole.in rather within the context of the statutephrases but
the and tolegislature’sto discern intentId. “This enables us better

light policy purpose soughtin of the or to bestatutory languageinterpret
legislativeWe not considerby statutorythe scheme.” Id. doadvanced

Balukas,is on face. v. 155to a that clear its Statehistory construe statute
377, 378-79(2007).N.H.

inthat, the“anyto be considered other device”The State asserts
236:130, I, a be the same nature as thoseof device must ofcontext RSA

to,” anot limited i.e.following “including,the butspecified phrase
satellite, or radiotelephone, global positioningcellulartransponder,

thatarguesthe State thefrequency Specifically,identification device.
vehicles, ato monitor or trackabilitydevices all thespecified possess

or radio. Basedcomputer police uponacapability by patrol-carnot shared
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difference, the thethis State concludes that devices used here were not
agree.intended to be included. We

236:130, I,plainThe of RSA surveillance alanguage prohibits using
camera, device, any that, conjunctionor other device alone or inimaging

information,other or bemay ownershipwith devices used to determine of
motor or ofidentity occupants. Generally, legislature’sa vehicle the its the

of the“any”use the term evidences that statute be a broadgivenshould
whatreading mayin be included as a “otherinterpreting prohibited

(1994).532,device.” See Roberts v. General Motors 138 N.H. 536Corp.,
However, Roberts,as we noted ofin the use such broad does notlanguage

scope. Here,mean that a is unlimited in Id. legislaturestatute at 538. the
scopelimited the of the term its“any” by enumeration of foursubsequent

specific devices. We said “including,have that where the but notphrase
statute,limited to” used in ais the of that statute limitedapplication is to

the of itemstypes particularized therein. See In the Matter Fulton &of
Fulton, (2006).264, Thus,154 N.H. 267 read in the context of the statute

whole,as a the plain and ofunambiguous 236:130, I,RSAlanguage
prohibits “any other that comparabledevice” is to those devices it has
specified.

notes,As the correctlyState specified 236:130,1,the in RSAdevices
possessall the orability to track monitor the movement of a motor vehicle
a signalvia throughtransmitted or from the Adevice. police officer’s

patrol-car computer and radio do not share capability. policethis The
officers in these cases either entered into their computer, or transmitted

radio,through their information observed regardingfirst hand the
Thus,relevant motor vehicle. the police officers not particulardid utilize a

signal emanating from a device inside the motor vehicle to obtain the
identity Rather,of its owner or occupants. each officer used his or her

observationpersonal of the license andplate retrieved information based
upon that observation. While the end result under both scenarios may

theultimately be identification of the owner or aoccupants of motor
vehicle, the “devices” at hereissue function in an inherently different way
than those specifically prohibited by the statute. adoptTo the defendants’
expansive interpretation “anyof other device” requirewould to ignoreus
our well-settled ofconstruction the phrase “including, but not limited to.”
Therefore, we 236:130, I,conclude that the RSAplain language of is not
ambiguous, and the a patrol-caruse of computer policeand radio do not
constitute an “other in ofdevice” violation the statute.

Further, disagreewe that our interpretation improperly adds words to
statute,the theas defendants suggest. Our phraseconstruction of the

not“including but limited to” is see,well-settled and long-standing, e.g.
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Found, Council, 1, (2003);v. 150 N.H. 6Law N.H. WetlandsConservation
625, 630(2002);Roberts,Baines, 138 N.H. at148N.H.Town Hooksett v.of

to know the of the words538-39, meaningthe islegislature presumedand
v.advisedly, DaimlerChrysler Corp.it and to use those wordschooses

(words(2000)664, (2006); 21:2 andVictoria, 667 see also RSA153 N.H.
inmeaninga and law shallpeculiar appropriatethat havephrases acquired

meaning).such andaccording peculiar appropriatebe toconstrued
thus limitedthe statute should not beargueThe defendants that

device,devices, a orincluding imagingcamera otherspecifiedthebecause
However, thealthoughfunctions.non-trackinghave non-imaging,other

thefunctions distinct frommay legitimateservespecified devices
thethose are not relevant tocapability,surveillance functionsprohibited

Thethe or of a motor vehicle.ability occupierreveal ownerdevice’s to
to anability produceof relate to theircharacteristics the devicesrelevant

cases, computers andpatrol-carused in these thesignal. Asidentifying
capabilities.did not have suchsimplyradiospolice

ambiguous, thestatutory languageif that the isFinally, even we assume
2007) oursupportsRSA 261:75-a (Supp.enactment ofrecent

508, (2004)151 N.H. 512Newport,See Franklin v. Towninterpretation. of
inconcerning subsequent legislativelaw containedpriorcomments(noting

considered). officer topermits policeRSA 261:75-a amay behistory
forrandom, platelicense check of a motor vehiclesuspicionlessaperform

February 7, 2007 committeeAt thegeneral purposes.crime detection
Earl thebill, Sweeney following:this statedon Commissionerhearing

Imy request.introduced this as [sic]Senator Letourneau
Rice ...worked, general] Anneattorney[assistantwithalong

the billRepresentative yearKurk last on thatcarefully withquite
devices we wantedhighwayin on surveillance andputhad been

that enforcementpracticethere would be law[sic]to be sure that
purposeKurk said that hisdoing.currently Representativewas

down,technologyin if new came newanyin the wasputting bill
haveLegislature to thetechnology, he wanted thesurveillance

So, hearingswe at the andto authorize it. testifiedopportunity
anythingwould not interfere withcertain that thisquitewe were

currently doing.law enforcement officers werethat

Hearing 2007).7,Judiciary, (FebruarySB 41onSenate Comm. on
the intent behindregardingechoed his statementsSenator Letourneau

236:130, I, “had to theSweeney spokenthat CommissionernotingRSA
there no intent to stopthe officers that waspolicecommittee and assured

currently; just stop highwayit was tothey doingwereanything
Id. Theon highway surveilling persons.”surveillance of cameras the
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legislative history of legislatureRSA 261:75-a demonstrates that the did
not intend ofprohibitto the surveillance at issue here when it enactedtype
RSA 236:130.

andReversed remanded.

DugganBroderick, C.J., Hicks, concurred; Dalianis,JJ.,and and
J., concurred specially.

Dalianis, J., concurring specially. majorityI with the thatagree the
2007)use of 236:130,the word in“any” (Supp.RSA I modified byis the

phrase “including but not limited to” and the list that onAlthough,follows.
face,its the “any”word is broad “there is alanguage, common rule that a

general termstatutory is to be tounderstood cover further instances
comparable any specific examplesto listed with it.” v. Hodgkiss,State 132

(1989).376, Moreover,N.H. 379 previously“[w]e have held that the ofuse
the phrase ‘including, but limited anot to’ in statute limits the application
of that statute to the types of items therein particularized.” In the Matter

Fulton, 264, (2006).Fulton & 154 N.H. 267 IAccordingly, concur withof
the majority’s whole,“read inholding that the context of the statute as a
the plain I,and unambiguous language 236:130,of RSA prohibits ‘any
other device’ that is tocomparable those devices ... specified.”

I agreealso with the majority 236:130,that the devices inspecified RSA
I, “all possess the ability to track or monitor the movement of a motor
vehicle signalvia a transmitted or from thethrough device” and that “[a]
police patrol-carofficer’s computer and radio do not thisshare capability.”

I write separately to the myraise concern. Infollowing opinion, RSA
236:130, I, internally face,is Although,inconsistent. on its this statute
purports to define “surveillance” as “the of determiningact the ownership
of a motor orvehicle the ofidentity a motor occupants,”vehicle’s the
devices in thelisted do not Cameras, devices,statute do this. imaging
transponders, cellular telephones, global positioning satellites and radio
frequency identification bydevices do not themselves enable toone

Rather,determine who owns a orvehicle who one. asoccupies the majority
notes,aptly ofall these devices have abilitythe to track or monitor a motor

Thus,vehicle’s movement. it seems to me either the inprefatory language
236:130,1,RSA or the statute’s list of devices should be revised to cure the

apparent incongruity.


