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Bocian,(Thomas on theattorney,E.attorney generalAyotte,A.Kelly
orally), for the State.andbrief

Concord, ondefender, of theJohnson, appellatechiefM.Christopher
for the defendant.orally,brief and

Balliro, by therulingadefendant, appealsAnthonyHICKS, TheJ.
J.) for the justifiedjurya instructiondenying(.Fitzgerald,CourtSuperior

to committheattempt by trespasserantodeadly “preventuse of force
(2007).We affirm.627:7RSAarson.” See

The defendantfollowing relevant facts.have found thejuryThe could
5,2006, On thisJuly causing his death.Hayes times onfivestabbed Steven

at the defendant’sto firesrespondedday, emergency personnelsame
trial, the defendantthe State andbuilding.Atapartmentand hisrestaurant

to and thestabbingtheleading upof the eventsdisparate accountsoffered
two fires.

deteriorating circumstancesrapidlythe defendant’sportrayedThe State
threats of violence andemphasized pastand hisstabbingtheat the time of

rent,unpaiddue toapartmentto move out of hisHe had been askedarson.
—— andunpaidof billsTracks was the sourcehis restaurant Mooseand

anwho wasHayes,due toincluding wagesobligations,payrollunmet
of the restaurant.employee

in substantialbusiness wasof Moose Tracks’stabbing,At time thethe
recentlyhadpartnerhisdefendant andThedecline. business/romantic

Also, defendantresult, theand, depressed.defendant wasas a theparted
ainterest in differentrecently over their sharedhad clashedHayesand

had aprecipitated priortestified that thiswitnesseswoman. Several
leading upin to thethe defendant the weeksargument byand threats

kill and to burn down the restaurant.including Hayesthreats tostabbing,
HayesState, arranged meet at theto the defendant totheAccording

wages. Theostensibly payto his backstabbingthe of thedayrestaurant on
chest, side, armpitinten-inch fillet knife thehim adefendant stabbed with

and back.
Tracks,that, upon arriving at MoosetestifiedEmergency responders

investigatorThe firein the restaurant’s restrooms.discovered firesthey
A fire alsointentionally separateset. waswerethat these firestestified

At least fouroffice.upstairswithin the restaurant’ssetintentionally
intentionallywere alsoapartmentwithin the defendant’sdifferent areas

firetheHayesthat was dead beforeexaminer testifiedThe medicalignited.
at the restaurant started.

fires at his restaurantset thecontended that the defendantThe State
stabbing,in and thenknife used thebuilding destroyto theapartmentand

then wenta flat tire. The defendantuntil it hadHayes’in automobilefled
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an inacquaintance’s Conway, acquaintanceto home asked the to obtain a
ticket, explained somethingbus and that he had done he should not have
by a fire in Tracks’starting acquaintancedone Moose office.The contacted

arrival,who,police, uponthe theplaced defendant under arrest. At the time
arrest,of the defendant noexhibited defensive wounds or marks on his

body.
justified.The defense claimed that the Ithomicide was stressed that

Hayes unstable,was a inflagging employee, part, because of a failed
relationship, hostile towards the defendant due to jealousy unpaidand
wages. suggestedSome witnesses that Hayes could be violent or aggres-
sive, or that the combination Hayesof and the defendant was volatile.

that,The defendant testified earlier on the day of the andstabbing, he
Hayes argumenthad an Hayesat Moose Tracks and had stormed out. The

Hayes’ restaurant,defendant later noticed car outside the went to Moose
Tracks investigate,to heard rumbling upstairs, grabbed a knife from the
kitchen, and discovered a inperson crouched the office doorway upstairs.
The cameperson towards him and he realized it was Hayes, who seemed
“outta control.”

The defendant testified that he noticed forflames the first time Hayesas
towards flames,moved him. theUpon noticing thought justfirst“[his] was

getto outta there” and just“[his] instinct was to get away.” toAccording
defendant,the the two then collided and the defendant defensively pushed

and Hayes.struck Hayes grabbed him and the defendant Hayesstruck at
times,least two more eventually fleeing the scene and dropping the knife

somewhere in the kitchen. The defendant Hayes’took car and drove
Conwaytowards until experiencing a flat tire.

At evidence,the close of requestedthe defendant jury instructions on
justifiablethree theories self-defense,of homicide: againstdefense bur-

glary premises againstand defense of arson. The trial court gave instruc-
ontions self-defense and againstdefense burglary, but not defense of

premises against arson. The gavecourt two reasons for thedenying
instruction. The first was the lack of sufficient evidence for a reasonable
jury to conclude that the defendant justifiably acted to an“prevent attempt
by trespasserthe to commit arson.” RSA The627:7. second was thethat
defendant, who testified that he onlyarrived after the fire begunhad and

flee,acted toonly was not entitled to the instruction because RSA 627:7
a justification onlyaffords to prevent a not-yet-ignited fire. The defendant

ultimatelywas murder,convicted of one count of first degree see RSA
1(a)630:l-a, (2007), arson, (2007).and two counts of see RSA 634:1 This

appeal followed. On appeal, the defendant argues that both rationales for
denying the requested instruction are flawed giveand that the failure to the
RSA 627:7 instruction constitutes reversible error.
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legalproperthearguments concerningthe parties’first addressWe
ofinterpretationreview the trial court’s627:7. ‘Weof RSAconstruction

229,(State v. 157N.H.Laporte),Statede novo.”Petitionstatutes of N.H.of
asintent of the(2008). legislaturefinal of theis the arbiter231 “This court

“InId.as a whole.”of a statute consideredin the wordsexpressed
itself, and,ofstatute, languagelook to the the statutea we firstinterpreting

ordinaryandaccording plainto itslanguagethatif construepossible,
of thein the context“Furthermore, interpret statutesId. wemeaning.”

do not considerin Id. Weand not isolation.”statutory schemeoverall
“Finally,on face.”Id.that clear itsa statute ishistory to construelegislative

statutes, themrather construecriminal butstrictlynot construewe do
”justice.’ Id.promoteterms and tofair of the‘according importto the

(2007)).625:3(quoting RSA
in pertinent part:provides,RSA 627:7

inispremises justified...in or control ofperson possessionA
necessaryreasonablyhe believes itdeadly force... whenusing...

totrespasser commit arson.attempt byan thepreventto

627:7.RSA
byerrorlegalcourt committedthat the trialarguesThe defendant

attemptandeadly preventforce “tointerpreting language permittingthe
when theonlya defenseaffordingto commit arson” asby trespasserthe

The defendant maintainsignition of the fire.deadly precedesof forceuse
pointsout of the statute. He“attempt”trial court read the wordthat the

elsewhere in the Criminal Code as“attempt”out that the word is defined
629:1, Icrime.”the commission of the RSAstepa toward“substantial

629:1, I,(2007). are627:7 and RSAthat when RSAarguesThe defendant
personthat a loses theillogicalto the resulttogether, theyread lead
starts, but rather“not at the moment the firejustification deadlyfor force

thatearlier, steptaken the substantialthe would-be arsonist haswhen
Thus, the maintainsfor arson.” defendantculpability attemptedestablishes

to arson after thejustifies deadly preventthe use of forcethat RSA 627:7
fire, necessary to life and still atsalvage propertyof a to the extentignition

arson.completedrisk after the
contrast, correctlycourt construed RSAarguesIn the State that the trial

completedjustifiable only precedingis theby ruling deadly627:7 that force
arson, “attempt” inarguesIt that the wordcrime of and not afterwards.

The Stateaccording plain meaning.is to itsproperlyRSA 627:7 construed
to its“prevent” supportthe wordplain meaninglooks to the ofalso

intentionally draftedFinally, argues legislatureit that theconstruction.
fire,a notsettingto the of andjustify deadly only priorto forceRSA 627:7

elsewhere,after, statutes, Hampshirein New andthat other bothgiven
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periodand thea crimeprecedingthe periodbetweendistinguishexpressly
(use11(c) (2007) deadly force627:4, ofSee, e.g., RSAa crime.during

kidnappingcommitor about to“committingisaggressorwhenpermissible
offense”).or a forcible sex

argumentsstatutory constructionparties’thedecline to addressWe
deadlyuse ofjustifiedwhen thethe momentthey dispute preciseasinsofar

arson” is noto commitby trespassertheattempt“to anpreventforce
lost, therejustification may be627:7.Whenever theavailable. RSAlonger

reasonably concludejuryin the record for the toevidencewas insufficient
toby [Hayes]anHayes prevent attempt“tothe defendant stabbedthat

didfind that the trial courtAccordingly,627:7. wearson.” See RSAcommit
theby denyingin exercise of discretionengagenot an unsustainable

instruction.requested

jury onlyinstructionrequestedwas entitled to theThe defendant
in of thatfindingrational favorsupportevidence to a“if there some[was]

denied,500, (2006), 128 Ct. 63514 cert. S.Ayer,v. 154 N.H.defense.” State
(2007). evidence,’ more than a minutia or. . . there must be“By ‘some

omitted). simplythere is no“Where...(quotationof evidence.”Id.scintilla
instruction,jurytheory requestedthe of theevidentiary supportbasis to

instruction, maythe trial courtan andthe is not entitled to suchparty
omitted). will searchWerequest.” (quotationthe Id.properly deny party’s

instruc­requested jurysupportingevidence the defendant’sthe record for
(2006).370, the denial ofVassar, upholdwillv. 154 N.H. 373 Wetion. State

of discretion.an unsustainable exercisejurya instruction absentrequested
id.; 514.Ayer,see also 154 N.H. atSee

that, account of the eventsuponbased hisarguesThe defendant
find thatjury [reasonably]couldimmediately stabbing,thepreceding “[a]

to save the restaurantthe officein order to take actionsought escapeto[he]
he intendedFurthermore, that the evidence thatarguesthe fire.” hefrom

for the tojurya rational basisrunning providescontinue Moose Tracksto
for the use ofscope justificationthe of theconclude that he acted within

627:7.deadly force under RSA

that, uponrevealstestimonyThe defendant’s owndisagree.We
office, escape.instinct was toonlyin the restaurant hisdiscovering Hayes

Hayes?],” theyoudid Stevenresponse question “[W]hy [stabIn to the
from wasjust get awayto whatw[ere]said that intentions“[his]defendant

away...... getintention was toonlyon in the office”and thatgoing “[his]
Thus, by histhat moment in the restaurant.”happeningwas atfrom what

the intention ofadmission, Hayes with solethe defendant stabbedown
thatsuggestingin the recordThere was no evidencefleeing premises.the
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Hayes preventthe defendant and fled in order to further orstabbed arson
extinguish already begunthe he stated had whenfires which he arrived.

points testimonyThe defendant also to his that he madehad
arrangements byto fromkeep borrowing moneyMoose Tracks operating

and,parents necessary,if havinghis them and his brothers formove there
the summer to him run the restaurant. This is but a mere ofhelp “scintilla
evidence,” omitted),at 514Ayer, (quotation154 N.H. and a notjury could

infer,reasonably entirely that,upon testimony, stabbingbased this in
Hayes, justifiablythe defendant acted RSA 627:7.under

Accordingly, the record insufficientbecause contains evidence to con-
thatclude the trial court committed an unsustainable exercise of discretion

instruction,by denying the itsrequested ruling.we affirm

Affirmed.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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