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(Karen Sehlitzer, attorneyA. assistantattorney generalA.Kelly Ayotte,
Hampshireorally),and for the Newthe memorandum of lawongeneral,

Children, and Families.for YouthDivision

theAssociates, P.C., A Rabinowitz on brief(Jeffreyof ConcordMoir and
for the mother.orally),and

mother, J.M., of therulingtheDALIANIS, appealsnaturalJ. The
J.) on theCompactthe InterstatethatFamily (Rappa,DivisionPlymouth

(2002), to its(ICPC), applied170-Asee RSA ch.of ChildrenPlacement
0.,Alexis from Newdaughter,retrieve herher toallowingdecision

thatArizona, havingafter determinedher toand return withHampshire
(DCYF)Children, FamiliesYouth andDivision forHampshirethe New

ruled thatThe trial courtneglectedhad her.that the motherprovefailed to
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because the ICPC it theapplied, could not allow mother to take her
daughter to Arizona until Arizona authorities had notified DCYF that this
placement did not toappear contrarybe to the child’s interests. See RSA

111(d).170-A:1,Article We reverse and remand.

I

child, 27,The trial court found the followingfacts. The born on February
2007, 2007,lived with her natural in Inparents SeptemberArizona. the
parents agreed that the father would relocate with her to New Hampshire.

bottle,The father inarrived Concord with one a carbaby seat and some
clothes;baby he moneyhad neither nor food. The Concord Police Depart-

DCYF,ment contacted which determined that healthy.the child was DCYF
directed the father to a homeless shelter and called the mother to confirm
that she that theknew child was in New Hampshire with her father. The
mother thatacknowledged she had allowed the father to take the child to

Hampshire,New expressedbut abilityconcerns about his to care for her.
The father and child lived at a homeless shelter in Plymouth from

26, 2007,September through 30, on,November 2007. As time went the
father would leave the child alone without notifying anyone. This led to a

DCYF,second referral to which determined that the referral was un-
founded.

Eventually, the father was asked to leave the Plymouth shelter and was
relocated to a shelter in Concord. Rather him,than take his daughter with
he left her acquaintancewith an and made no forprovision her termlong
care. After days,several the acquaintance called DCYF. DCYF subse-
quently brought neglect petitions against parents.both

Following an adjudicatory hearing, father,the trial court found that the
mother,but not the neglectedhad daughter. father,the regardWith to the

the trial court when,found that he neglected his daughter instead of taking
her with him to in Concord,the shelter he left her with acquaintance.his

mother,With respect that,to the the court found contrary to DCYF’s
allegations, when by DCYF,first contacted she immediately offered to

child; however,retrieve the DCYF elected not to pursue option.this The
court further found that the mother’s failure to return DCYF’s later calls
did not constitute neglect. The trial court ruled that DCYF can“[u]nless
confirm that there is an order from a court of competent jurisdiction

so,prohibiting her from doing may[the mother] retrieve the child as soon
as possible.” The court set the matter for a dispositional hearing, but stated
that if the mother “retrieves the Arizona,child and returns to this case shall
be closed without hearing.” meantime,further In the the court awarded

legal child,DCYF custody of the and placedDCYF the inchild foster care.
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thereconsideration, the first time thatasserting forforDCYF moved
motion,court thegranteda the trialFollowing hearing,applied.ICPC

ICPC, not allow the mother to retrievethe it couldpursuantthat toruling
authorities hadand Arizonarequested,until DCYF haddaughterher

to liveallowing daughterthat thestudy reportedanda homecompleted,
interests. Thiscontrary daughter’sto thedid not to beappearwith her

followed.appeal
her toapply allowingdoes not becausearguesmother that the ICPCThe

170-A:1,Articlein not a See RSA“placement.”her child Arizona iscare for
11(d). jurisdictionthe trial court assumedThe counters that becauseState

her, tocustody appliesover the ICPCgave legalchild and DCYFover the
her mother in Arizona.to the child withplaceits decision

for this court. Courtsquestions impressionof firstpresentThese issues
Compareare divided.jurisdictions considering questionssimilarin other

(3d 1991) (ICPC474, does notWambaugh,v. 934 F.2d 482 Cir.McComb
parent),of with natural with Arizonaplacementto out-of-state childapply

(Ariz. 2001)Leonardo, 513,22 App.P.3d 522 Ct.Economic Sec. v.Dept. of
(ICPC parent).child with naturalplacementto out-of-state ofapplies

interpret interpre­that we the ICPC. TheResolving requiresthese issues
law, novo. N.H. Dep’ta is a of which we review dequestiontation of statute

(2007).709,Marino, 713Servs. v. 155 N.H.ofEnvtl.

II

A

ICPC, andagreements amonglike the “are formalcompacts,Interstate
statutorythe characteristics of both law andstates that havebetween

thatagreements. They by legislatures adoptare enacted statecontractual
another.” PUBLICsubstantivelylaws that mirror one AMERICANreciprocal

Understanding Compacts,Association, InterstateHuman Services
http: //www.aphsa.org/Poliey/ICPC-REWRITE/Understandingavailable at

% RSTANDING%20INTERSTATE %2020Compacts/UNDE%20Interstate
states,in all thefiftyThe ICPC has been enacted DistrictCOMPACTS.pdf.

Annotation,Virginand the Islands. Construction andof Columbia U.S.
Children,on the Placement 5Compactthe InterstateApplication ofof

(2005).193, it in 1965. LawsHampshireA.L.R. 6th 208 New enacted See
1965,366:1.

jurisdictionsare a statute in each of the that arecompacts“Since
it, body legal applicable interpreta­the entire of to theparty principlesto

of AMERICANapplies interpretation compacts.”tion of statutes also to the
UnderstandingAssociation, InterstatePublic Human Services

COMPACTS, Further, compactsinterstate for which Con-supra. although
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consent are federal laws togressional required subjectis deemed to be
555,construction, Brown, (2008),v. 557 no suchfederal see State 157 N.H.

McComb, F.2drequired givenconsent is for or has been to the ICPC. 934
ICPC, thus, We, therefore, applyat The construed as state Id.479. is law.

ordinary statutory interpretation.our rules of construction to its
the of thestatutory interpretation,In matters of we are final arbiters

in the statute aslegislature’s expressedintent as the words of considered
(2008).Gilmanton, 813,N.H. 814 Wea whole. Tonnenson v. Town 156of

itself, and, if possible,to the the statute construe thatlanguagefirst look of
according meaning. interpretto its and Id. Welanguage plain ordinary

legislative intent from the statute as written and will not consider what the
or add thelegislature might language legislaturehave said that did not see

however,legislative history,fit to include. Id. We will review to aid our
analysis statutory language ambiguous subjectwhere the is or moreto
than one reasonable Town N.H.interpretation. Newport,Franklin v. 151of

(2004).508, parts510 We construe all of a togetherstatute to effectuate its
purpose unjust Moreover,overall and avoid an absurd or result. Id. we do

in isolation,not consider words ratherphrasesand but within the context
Co.,of the statute as a whole. China v. Nat’l Ins. N.H.Grand United 156

(2007).429, 431 us to legislature’sThis enables better discern the andintent
interpretto instatutory language light soughtof the or topolicy purpose

by statutorybe theadvanced scheme. Id.

B

ICPC ... governs“The the relations between states when decisions are
to place dependent D.N., 1087,made as where to a rechild.”In 858 So. 2d

(Fla. 2003). articles,1093 Dist. Ct. ItApp. consists ten inof identical all
states, Hartfield,member see The Role the Interstate Compact on theof

Placement 292,Children in Interstate 68Adoption, Neb. L. Rev. 297of
(1989), “that [it],define the oftypes placements tosubject proceduresthe
to followed in anbe making interstate andplacement, specific[its]
protections, requirements,” Annotation,services and supra at “The208-09.

eachCompact Administrator in member state coordinates ICPC matters
Eiseman,within that state.” Recent The MarylandDecisions: Court of

604, (1999);58 Md. L.Appeals, 170-AU,Rev. 629 see RSA Article VII.

ICPC,Under the “compactthe inadministrator the state’‘sending
recommends a placement providesand ‘receivingthe state’ with informa­
tion concerning proposed placement.the compactThe ICPC administrator
in ‘receiving whether,the state’ then in opinion,determines his or her the

(citation omitted).placement D.N.,is reappropriate.” In 858 at 1093So. 2d
essence,“In the thatrequires proceduresICPC its be in tofollowed order
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the child isplacementfor beforereceiving permissionobtain state’sthe
or adoption.”of foster carereceiving purposesstate forsent to the

omitted); B.,Larry 125 N.H.Hartfield, 298 see In resupra (emphasisat
(1984).376, 379

situation,to mother’s weappliesTo whether the thedetermine ICPC
The of the ICPCconstruing plain language. purposesits statedbegin by

among the membersharinginformationcooperationare to foster and
the“receiverequiring placementas to ensure that childrenstates so

to in a environment and withsuitableopportunity placedmaximum be
and toqualifications facilitiespersons having appropriateor institutions

170-A:1,degreeand and of care.” RSAprovide necessary typea desirable
toliberallyare to “be construed effectuateprovisionsArticle I. The ICPC’s

170-A.T,the thereof.” RSA Article X.purposes
11(d) “placement” arrangementof the a as “the forArticle ICPC defines

in a in afamily boarding child-caringthe care of a child free or home or
caringbut include theagency anyor institution does not institution for

ill, mentally epileptic any primarilyor or institutionmentally defective
character, facility.”in or medical RSAany hospitaleducational and other

11(d).170-A:1,Article
the requirements placement.Article III sets out four for a valid Under

11(b)111(a),no defined in Article to include a“sending agency,”Article
court, send, or intobring, brought any party“shall or cause to be sent other

placement possiblestate child for in foster care or as a to aany preliminary
170-A:1,adoption” compliesunless the the ICPC. RSAsending agency with

111(a). sends,Article Before a or causes a tosending agency brings child be
brought receiving placementinto a state for in foster care or as a

state,to thepreliminary adoption, sending agency notify receivingthe must
170-A:1, 111(b), providesee Article and as mayRSA such documents be

170-A:1,carry outnecessary purposes,to the ICPC’s see RSA Article
III(c). 111(d), “sent,Pursuant to a child brought,Article cannot be or

brought receivingcaused to be into the state” until the receiving state
sending agency writing placementnotifies the in that “the proposed does

170-A-.1,contrarynot to be interests of theappear to the child.”RSA Article
111(d).

of the ICPC when a mustgoverns sending agencyArticle V retain
states, injurisdiction. It thatpertinent part, “sendingthe shallagency

jurisdictionretain over the child sufficient to all matters”determine related
care,to custody, supervision, disposition,the child’s treatment and “until

the adopted, majority,child is reaches becomes or isself-supporting
the thedischarged authoritywith concurrence of in theappropriate

V(a). Moreover,170-A:1, article,Article thisreceiving state.” RSA under
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sending agency responsibility”the “shall continue to have financial for the
support “during period placement.”child’s and maintenance the of Id.

VIII(a) exempts followingArticle the from the where the child’sICPC:
sister,grandparent, adult brother or adult or“parent, step-parent, uncle

aunt or his sends or theguardian” brings receivingchild into the state “and
the any nonagency guardianleave[s] child with such relative or in the

VIII(a) added).170-A:1,receiving state.” RSA Article (emphasis Other
of dealprovisions penalties,the ICPC with institutional care of delinquent

children, administrator, enactment, withdrawal,the compact and
170-A:1, IV, VI, VII,severability. IX,RSA Articles X.

C

“We are that apersuaded Compactread as whole the was intended
only to govern children inplacing substitute forarrangements parental

McComb,care.” 934 F.2d at 482. It not applywas intended to “when a child
byis returned the asending parentstate to natural inresiding another

Id.state.”
The limited of thescope ICPC is evident itsthroughout provisions. “The

and,most significant minds,to our determinative inlanguage is found
111(a).”Article This provision carefullyId. restricts the reach of the ICPC

to foster care dispositionsor preliminary to Id.adoption. Under this
aprovision, agencysending may placementnot send a child in“for foster

care or as a preliminary to a possible adoption,” it compliesunless with the
170-A:1, 111(a).ICPC. RSA Article

The of a “placement”definition further evinces this intent. As defined
ICPC,theby placement pertainsa only to for Itparentalsubstitutes care.

does not apply to care for a bychild his or natural Aparent.her
“placement” under the arrangementICPC is an for in a “familycare free”
home, home,a boarding 170-A:1,a child caring agency or institution. RSA

11(d).Article Although “familythe term defined,free” is not inhome
itcontext refers a hometo that careprovides for a child similar to that

that,a family provide, home,which would boardingbut unlike a charges no
Hartfield,for thisfee care. atsupraSee 298. The care in a “family free”

free,providedhome is for while compensation givenis to a boarding home.
Further,id.See the stated ofpurposes the ICPC demonstrate that its

primary function “is to protect bychildren proceduresrequiring to be
infollowed making and maintaining placements for children awaiting foster

and permanent adoptive Eiseman,care homes.” atsupra 628. “The plain
language of these provisions evinces the intent of the drafters to respect
the integrity familyof the and parentsto allow to for theplan care of their

children theown unless children being placedwere in foster care or were
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Sankaran, and Out Luck: The TreatmentStatebeing adopted.” Out ofof of
CompactParents the Interstate on the PlacementUnderNon-Custodial of

Rey. (2006-07).63,Children, 25 YALEL. & 70-71POL’Y

parentto of a child to her natural wouldthe ICPC the returnapplyTo
V, instance, sendingArticle for the stateanomalous results. Underlead to

child, notwithstandingtheto have a to theduty supportwould continue
supportof natural to their children.” State DYFSduty parents“traditional

2002).721, (N.J.727K.F., Super.v. A.2d Ct.803

language unambiguous,the of the isAlthough we believe that ICPC
69,otherwise, Sankaran,see atargued suprato that it can be wethe extent

Malouin,history analysis.our 155legislative Appeallook to to aid See of
(2007).545, The roots ofgroup549 traces its to a small socialN.H. ICPC

1950s,in by problemswho were theadministrators the troubledservice
Eiseman,fosteradoption placements.with interstate and careassociated

time,that no servicesauthorityat 628. At states had to order forsupra
jurisdictionin subsequentlywho were at one time their but whochildren

Annotation,to a in another state. at 208.Thesuprawere transferred home
(1)concerns: failure of existingadministrators identified several the

(2)interstate;children moved the territorial limitation ofprotectstatutes to
and of whichjurisdictiona the the state from thepowerlessnessstate’s

providedto ensure care and were inproper supervisionchild was sent that
(3)state; and the of a means to the state to whichcompelanother absence

in placement.sent to of theprovide supportthe child was services
end,Hartfield, jurisdictionthesupra at 295. “Toward this ICPC extends of

partya into the of another state to allow forparty investiga­state border
care,adoptiontoproposed placement priortion of a or foster and

Eiseman,placement supraof that once it has been atsupervision made.”
(1)designed accomplish objectives:The was to four maximizing628. ICPC

(2)child;for a information for theopportunity placing maximizingthe
(3)state; forreceiving maximizing information the state from which the

(4)sent; Hartfield, supraand resolving jurisdictionalchild was conflicts. at
170-A:1,296; I.see RSA Article

notes, ofsupplied by“The detailed draftsman’s the Council State
Governments, the applyreinforce the notion that does not to[ICPC]

McComb, atparental placements.” explain934 F.2d 481. These notes that
relatives. in order“exemptsthe ICPC certain close This was done to

protect legal family recognizedthe social and of the it isrights and because
familyin theregulation only adequatethat is desirable absence of control

might produceor in forestall an of suchorder to conditions which absence
omitted).Id. (quotationcontrol.”
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“The desire avoid with naturalentanglement rightsCouncil’s to the
of families consistent ajustifyis with the limited circumstances that state’s
interference Id.family Biological adoptive parentswith life.” and have a

I,liberty protectedfundamental Part 2 ofbyinterest Article the New
Hampshire in forraising caringConstitution and their children. In the

(2006).P., 200,Matter Jeffrey G. & Janette 153 N.H. 203 The Dueof
Id.;Process of the protects right.Clause Federal Constitution thisalso see

Granville, 57, (2000)Troxel v. 66530 U.S. This(plurality opinion). right
evaporate“does not simply because have beenparents][the not model

omitted.)parents.” G.,In Jeffreythe Matter 153 N.H. at 204 (quotationof
are, therefore,Accordingly, biological adoptive parentsand “presumed to

skills,be fit ifparents,” theyeven have less.than parenting theyideal “until
are found to unfit” in abuse/neglectbe an or aproceeding termination of
parental rights proceeding. Id.

historyThe ICPC’s confirms that it applyits drafters intended to
only to placement of a child for foster care as a topreliminary adoption.or
The not it applydrafters did intend for to to natural parents.

D

urgesThe State that to long-standingwe defer the ofinterpretation the
ICPC by the Association of the CompactAdministrators of Interstate on

(AAICPC).the Placement of AppealChildren Dep’tSee N.H.of of
(2005).Transportation, 565,152 N.H. 573 decline toWe do so because we

relies,ifconclude that even the theregulation upon Regulationwhich State
3,No. apply, is,were to it conflictswith the plain language of the ICPC and

thus, (1985).M., 12,invalid. InSee re Richard 127 18N.H.
The AAICPC was in 1974 inby compactformed administrators each

state to provide supporttechnical assistance and to member states.
Sankaran, atsupra 71. The AAICPC then enlisted the assistance of the

(APHSA),American Public Human AgencyServices which a non-profitis
organization representsthat numbera of state interests in the health and

field,human services to act as the AAICPC’s secretariat and administer the
ICPC. Id. The APHSA has advisory opinions regulations,issued and model

Leonardo,none of which are legally binding. Id. at But see 2271-72. P.3d at
519 (ruling that model regulation longwas so as itbinding was consistent

ICPC).with the purpose states,and of thepolicy includingMost New
Hampshire, adopted Sankaran,have not the model regulations. See supra
at 77.

3, 2,No.Regulation July 2001,effective is entitled “Placements with
Parents, Relatives, Guardians,Non-agency Non-familyand Settings.” See
Association of of the CompactAdministrators Interstate on the Placement
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Children, http://icpc.aphsa.org/Home/available atRegulations,of ICPC
bythe the ICPCIt ofRegulations). expands scoperegulations.asp {ICPC

“foster care.”terms andlimiting “placement”such asbroadly interpreting
3(1) ainstance, definesRegulation No.Sankaran, supra at 72. For

care of aarrangementto “the for theunder the ICPC includeplacement
supra. No.Regulations, Regulationparent.”in the home of his ICPCchild

inby parentthe of a child naturalso as to include care hisgoes3 even far
3(5), 24-hour-a-dayNo. “ifcare.” Under Regulationof “fosterthe definition

reason of court-orderedparent(s) bythe child’s abyis providedcare
(and the care isrelationship),of theby parent-childnot virtueplacement

3(6)(b), theRegulation notwithstandingId. to No.care.” Pursuantfoster
thewhenever a transfersapplythe ICPC “does not courtprovisions,above

to does notrespecta with whom the courtparentchild to non-custodial
unfit, suchit that such is does not seekparenthave evidence before

evidence, jurisdiction over the after the courtand not retain childdoes
transfers the child.” Id.

that, 3, toappliesunder No. theRegulationThe State contends ICPC
or furtherparent.of a child with his her natural The Stateplacement

3(6)(b) applythe set forth in No. does notexception Regulationasserts that
jurisdictionin over child beforethis case the court retained thebecause

transferring her to the mother.

3, however, in ItHampshire.is no effect New hasRegulation No. of
pursuantnot statutesadopted promulgatednot been here and was to our

H.P. v.regulations. Departmentthe of See Childrengoverning adoption of
2003).(Fla. Moreover,Families, 583, App.2d 585 n.3 Dist. Ct.and 838 So.

ICPC,by Hampshireif it can be that into theargued enteringeven New
and the seeimplicitly agreed accept by regulations,has to be bound model

Leonardo, 518,22 theRegulation impermissibly expandsat No. 3P.3d
and, therefore, McComb, F.2dscopelimited of the ICPC is invalid. See 934

481.at

to,by “mayRules entities not add detractadopted administrative
from, in N.H. Bd.any way modify statutoryor law.” Kimball v. of

(1978).567,Accountancy, N.H. 568 Administrative thatregulations118
authority,the thegoverning agency’scontradict terms of a statute exceed

Game,Dep’tare N.H. 154and void. WMUR Channel Nine v. Fish &of
(2006).46, Here, scope placementsN.H. 49 the of the ICPC is narrowed to

3,adoption.in as a to No.preliminary Regulationof a child foster care or
contrast, the “inapplyingfor situations that extend wellby calls ICPC

place­of andbeyond commonlythe understood definitions ‘foster care’
” Sankaran, includingadoption.’ supra Byto an at 72.‘preliminaryments
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reach,theparent Regulationwith a natural within ICPC’s No.placement
3 of the is invalid.express languageconflicts with the ICPC and

conclusion,In the ICPC and itsgiven plain languagethe of
which that its intended to limit itslegislative history, demonstrate drafters

situations,reach we hold that the trial court erredcare/adoptionto foster
the to its transfer the child toappliedwhen it ruled that ICPC decision to

We, therefore,her remand for furthernatural mother. reverse and
withproceedings opinion.consistent this

andReversed remanded.

GalwayC.J., J.,Broderick, Hicks, JJ., concurred; Duggan,and and
specially.concurred

DUGGAN,J., I concurconcurring specially. majority’swith the conclusion
(ICPC)Compactthat Interstate on the of proceduresPlacement Children

however,not requiredare in this case. I Iseparately,write because would
reach bythe same result theapplying regulations.ICPC See Association of

Compact Children,Administrators of the onInterstate the Placement of
ICPC Regulations, available at http://icpc.aphsa.org/home/regulations.asp
(ICPC IRegulations). respectfully disagree majority’swith the conclusion

statute;that the ICPC Regulations plainconflict with the oflanguage the
applyI would therefore them to this case. This isresult consistent with

other states’ treatment of in placementsthe ICPC out-of-state with
non-custodial parents.

We ininterpret statutes the context of the overall statutory scheme and
isolation,not in DaimlerChrysler Corp. Victoria, 664,v. 153 N.H. 666

(2006), and should therefore theinterpret ICPC to effectuate the purpose
of the statute forth inputas Article I. The purpose of the ICPC is to ensure
that requiring placement“[e]ach child shall receive the maximum oppor-
tunity to in aplacedbe with personssuitable environment and or
institutions appropriatehaving qualifications and facilities . . . .” RSA

(2002).170-AH, 1(a)Article
The majority is concerned inconflictingabout the statutelanguage and

the ICPC Regulations, theparticularly potential Regulationof No. 3 to
expand the ofapplication the The majorityICPC. reasons that the
Regulations’ of parentalinclusion theplacements within ambit of those

by statute,covered languagethe ICPC conflicts with the of the which the
majority apply only placements.reads to to Inon-parental read the ICPC

apply parentalto to inplacements veryout-of-state limited circumstances.
If the purpose compactof the ensure placedis to that each child is in a

environment, sense,suitable it would make no more fully explainedas
below,to read the ICPC to fromexempt requirements placementICPC the
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care for theactually unfit towho isparenta non-custodiala child withof
or abuse.custody neglectof fordeprivedbeenpreviouslyhaschild or who

(2000) (“We288,Assoc., N.H. 290145TroopersN.H.AppealSee of
result.”).to a reasonableto leada statuteinterpret

from ICPCparentswithplacementsexemptsof the ICPCArticle VIII
170-A:1,Articlethe child. RSAsendsguardianif a orparentprocedures

the ICPCparent guardian,a orThus, entity is notsendingif theVIII.
3No.custody Regulationof the child.receivesof whoregardlessapplies,

3(6)(a) requirementsforth themirrors setsNo.Regulationrestriction.this
withplacementIt states that aexempt placement.in ansending partyafor
oneagencyor issending personthelongso asexemptwill beparenta

(1) lawbyestablishedthe child: has beenplanto forlegal rightfull“whose
(2)and has notarrangement,placementinitiation of thetopriorat a time

the action orterminated, byor severedor diminishedvoluntarilybeen
Article VIII.a reiteration of ICPCsimplyId. This isanyof court.”order

receiving parentif theproceduresrequires3 also ICPCRegulation No.
3(6)(b) forrequirementsforth theNo. setsRegulationto unfit.is found be

It states:receiving party.the

the childa court transfersapplydoes not whenevercompactThe
the court does notrespect to whomparenta non-custodial withto

unfit, seekis does notparentit that suchhave evidence before
over the child afterevidence, jurisdictionretainand does notsuch

court transfers the child.the

with a non-custodialThus, placementsthe limitedRegulations,under the
inbe thoseprocedures wouldrequirethat would ICPCparentout-of-state

the child(1) authorityno to sendagencyor hassending personthewhich:
(2)ICPC); non-custodial(which receivingthein the text of theis included

(3)court; jurisdictionor the court retainsbyfound unfit ahas beenparent
case).(which in thisis not at issueplacementthe child after theover

the terms of acontradictingthat amajority regulationI theagree with
Accountancy,N.H. Bd.no effect. Kimball v.statute has Seegoverning of

(1978). theIf, however, does not exceed567, regulationaN.H. 568118
and neitheragency,thepower governingof toauthorizing grantstatute’s

N.H.statute, Appealit followed.Seefrom the will beto nor detractsadds of
(2005). of the ICPC565, 571 Article VII152 N.H.Transportation,Dep’t of

who, like“acting jointly withto an officerdesignatethe executiverequires
rulespower promulgatehave tojurisdictions, shallpartyofficers of other

ofeffectively provisionsthe terms andcarry out moreregulationsand to
No. 3 to be170-A:1, RegulationI readArticle VII.compact.”this RSA
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inauthorityof Article VII andstatutory granttheconsistent with
ICPC, applyof the and would thus itpurposethe text andconsistent with

here.
theRegulationThe reasons that No. 3 is inconsistent withmajority

forrequires proceduresstatute the former ICPC limitedICPC because
however,the Regulation,Article VIII and haveparental placements.

sending entity. only possibleidentical for the The differencerequirements
statute, therefore, Regulation’sbetween No. 3 and the is theRegulation

aproceduresthat ICPC be followed when court finds therequirement
unfit, previously deprived parentto be or has the ofreceiving parent

statute,custody. If this is inconsistent with the text of the then the statute
procedures placements parentsmust from ICPC with who areexempt

legislaturefound to be unfit to care for the child. The has stated that the
liberallytext of the “shall be construed to effectuate the purposesICPC

170-A:1, cannot, therefore,thereof.” Article X. I read the toRSA ICPC
of a child with aexempt procedures placementfrom ICPC non-custodial

actually previouslywho is unfit to care for the child or who has beenparent
Ideprived custody neglect Regulationof for or abuse. would thus read No.

the3 to be consistent with ICPC.
inconsistent,Because the are not I would them inRegulations apply

procedures applywhether ICPC to the facts of this case. Indetermining
so, Idoing applicationlook to other states’ of the ICPC. When courts have

ICPC,required compliance theywith the did so because there was evidence
unfitparent previouslythat the out-of-state was to care for the child or had

See, R.B., 300,custody bybeen of a court. In re 647deprived e.g., S.E.2d
(ICPC(Ga. 2007) custody304 Ct. when mother losesApp. applies because

housing,of and failure to then moves out ofdrug provide adequateabuse
children);requestsstate and return of v. Division FamilyGreen of

(Del. 2004) (ICPCServices, 921,864 A.2d 928 whenapplies out-of-state
father with criminal record and no contactprior eight-year-oldwith child

fitness);concerns as to H.P. v.requests custody, raising Departmenthis of
(Fla.Families, 583,584 2003) (ICPC2d App.Children and 838 So. Dist. Ct.

mother, divorce,out-of-state who inapplies custodywhen had lost a
(Mo. 2002) (ICPCT.N.H., 2,custody); In re 70requests App.S.W.3d 9 Ct.

applies requests custody daughterwhen out-of-state mother of she aban­
Leonardo,eight yearsdoned Arizona Economic v. 22prior); Dept Sec.of

(Ariz. 2001) (ICPC513, 515 mother,P.3d App. appliesCt. when out-of-state
divorce,incustody requests custody);who lost a K.D.G.L.B.P. v. Hinds

(Miss. 2000) (ICPCDHS, 907, mother,County applies771 So. 2d 913 when
previously custody away neglect, Mississippiwho had taken for leaves with

supervision, non-fatallyher children while still under State stabs her
argument, requests custodyhusband in an and then of the children in
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Florida); Warren, (Mass. 1998)Adoption 1021, 1025693 N.E.2d App. Ct.of
(ICPC applies when out-of-state father with problemssubstance abuse and

child);criminal requests custody G.,“substantial record” of In re Paula 672
(R.I. 1996) (ICPC872, mother,A.2d applies872-73 when previ­who had

ously custodylost of daughter, takes her out of state and herleaves with a
non-relative while still supervision).under State There nowas such
evidence in this case that the mother was unfit or previouslyhad been
deprived of custody.

contrast,In when courts exempted parentalhave fromplacements the
ICPC, the facts of those cases do not reveal evidence that the out-of-state
parent See,was unfit to care for the child. e.g., Dept.Arkansas Humanof

(Ark. 2002) (notHuff, 880,Services v. 65 S.W.3d 888 applying ICPC when
trial court found out-of-state mother compliedhad with the plancase

DCYF);designed by O., (Neb.In 824, 830re Interest Erie 617N.W.2d Ct.of
2000) (notApp. applying ICPC when court-appointed legal guardians

moved out of state with children in custody);their SuperiorTara S. v.
Court, (Dist. 1993) (notRptr.17 Cal. 2d App.315 Ct. applying ICPC when
child services approved placement with out-of-state father and court did

jurisdiction).not retain
case,In this the trial court specifically found that has failed“[the State]

proveto that neglected[the has the child allegedmother] as in the
petitions.” In 3(6)(b)the absence of such a finding, Regulation No. exempts
the placement of the procedures.child from ICPC This is consistent with
the majority of cases that have interpreted the ICPC pertaining to

placementsinterstate with noncustodial parents.
readingThis of the ICPC and the RegulationsICPC is also consistent

with HampshireNew regarding placementlaw the of children with
noncustodial parents theresiding F.,within state. In reSee Bill 145 N.H.

(2000).267 If both the parentschild’s lived in Hampshire,New and DCYF
wished to maintain custody of the againstchild the wishes of the non-
custodial mother who has not chargedbeen with neglectabuse or of the
child, she could request a Id. athearing. 274. The mother would have the
opportunity to present evidence as to why she should custody,receive and

be custody demonstrates,“[would] awarded unless the State by prepon-a
evidence,derance of the that.. . she has neglectedabused or the child or

is otherwise unfit perform...to her parental duties.” Id. This is essentially
what inhappened this case. The trial court heard evidence and decided that
the State failed to prove the mother had neglectedabused or the child. In

oflight such a finding, parentthe “shall be custody.”awarded Id. Because
of that finding, ICPC procedures do not asapply, per Regulation No.
3(6)(b),and the child should If,be returned to her mother in inArizona. this
case, DCYF had not the question did,raised of the mother’s fitness when it
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unfit,the mother washearinga later thatrather evidence atproducedbut
Because,show,then, applied.the would haveas the above cases ICPC

singleat ahowever, parentsthe fitness of bothchallengeDCYF chose to
or abusedneglectedin that the mother had notresulting findingahearing,

child, in this case.requiredthe ICPC are notprocedures
proceduresthat ICPC weremajority’sI the conclusionthus concur with

thecase, by applyingI that resultin this but would reachrequirednot
Regulations.ICPC

Merrimack
No. 2008-391

Town of Canaan & a.

v.

Secretary of State

8,Argued: 2008October
29,Opinion Issued: October 2008

(WilliamFoundation, L.Hampshire Legal RightsNew of Mont Vernon
orally), petitioners.O’Brien on the brief and for the

(James attorneyA. assistantKelly Ayotte, attorney general Kennedy,W.
theorally), respondent.on the memorandum of law and forgeneral,


