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Pattisafety,In that McManus was concerned for histestifyingdefendant.
Thus, testimonyof mind. hisrelating then-existingwas the state McManus’

803(3).of Rulefalls within the ambit

Affirmed.

Duggan Hicks, JJ.,Broderick, C.J., Dalianis, concurred.and and
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A, (Karin Eckel, on theattorney,M.attorney generalKelly Ayotte,
for the State.orally),of law andmemorandum

Norwich, H.DesMeules, Ostler, (George Ostler& of VermontOlmstead
brief, for theorally),the and Mr. DaliA Dali onChristopherand

defendant.

defendant, McGurk, Superioran order of theHicks, appealsThe SeanJ.
J.) (1)his: motion to vacate his conviction based{Burling, denyingCourt

(2)counsel; challengingof motion his convictionineffective assistanceupon
(3)and motion for new trial and to withdrawviolating jeopardy;as double

discoverythe of new evidence. We affirm.plea uponbasedguilty
23,following. Augustthe OnsupportsThe trial court found or the record

a2004, investigatetodispatchedTravis Anderson wasTrooperState
oftruck in the cul-de-sac at the endcomplaint suspicious pick-upof a

theArriving thirty complaint,in minutes afterNorris Road Orford.
a carthe truck but did seesuspicious pick-upAnderson did not locate

driver,theapproachedin the cul-de-sac. He the car and askedparked
inMolluer, negative.a truck. thepick-up repliedDiane if she had seen She

in passengerwas seated the seat.The defendant
floorjuicetwo full of on the behindpartiallyAnderson observed bottles

driver, to be underperceivedHe asked the whom hethe driver’s seat.
him withage, step provideof to out of the vehicle andtwenty-one years

vehicle, her aboutquestionedAfter she exited her Andersonidentification.
confirmingthat After that shenight.the truck and her activitiespick-up

if the bottle contained alcohol.years age,was of Anderson askedeighteen
no, him its contents. Andersonagreedbut to allow to smellrepliedShe

of alcohol.transportationalcohol in the bottle and arrested her forsmelled
leave; he leftarrest, told the defendant that he couldDuring the Anderson

the scene on foot.
car, the defendantan of thebegan inventoryAs Anderson search

scene, by repeatedlyhe interfered with the searchto the wherereturned
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that the driver be released. Anderson advised the defendant todemanding
leave the before he was arrested.scene

search,inventorythe Anderson found heDuring Trooper perceivedwhat
marijuanato be located in a inside a incellophane wrapping cigarette pack

Ziploc bagthe center console and also in a inside a in theplastic purse
trunk collecting bags,of the vehicle. After the two he asked the defendant
if responsibility possession marijuana.he wanted to take for of the The

began yelling swearing Again,defendant and at Anderson. Anderson told
the defendant that he would be arrested if he did not theleave scene.

awayAnderson turned from the attempteddefendant and to finish the
inventory vehicle,search. As soon as he stuck his head into the the

himapproacheddefendant from behind. Anderson then arrested the
defendant for obstructing government administration.

cruiser,Before the defendant in theplacing police Anderson removed his
cooler, and file fromcomputer box the driver’s side rear seat and placed the

marijuanaitems on the trunk with the and alcohol. checkingWhile these
items, Anderson realized that he could not locate plastic bagthe of
marijuana.

station,At policethe Anderson broughtfirst the driver into the police
station and left the defendant in the cruiser. Anderson returned to the
cruiser and then the inplaced holdingdefendant a cell. The defendant

Anderson, mistake,swore at him mouth,told he made a opened his stuck
tongueout his and exhaled into Anderson’s face.Anderson detected an odor

marijuanaof on the defendant’s breath and identified pieces marijuanaof
on his tongue.

cruiser,WfiienAnderson returned to his he found an empty cellophane
wrapper on the floor marijuanaback of the cruiser and ofpieces on the seat.
He also located the Ziploc bag marijuanawith remnants of still inside and
pieces marijuanaof on the back seat.

and, 2,2005,The defendant was Mayindicted on pled guilty to two counts
(docketof falsifying physical 742),evidence numbers 04-S-741and see RSA

(2007), (docket641:6 and one count of possession marijuanaof number
04-S-745), (2004).318-B:2,see 22, 2006,RSA I On December over yeara

guiltyafter his theplea, defendant filed several challengingmotions his
conviction in docket 04-S-742. The trial court denied the motions. This
appeal followed.

I. Assistance CounselIneffective of

First, the defendant asserts that the trial court inerred hisdenying
(falsification evidence).motion to vacate his inconviction docket 04-S-742 of

arguesHe that his trial counsel failed to file a motion suppressto
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there achallenging the initial search. He asserts that was reasonable
grantedthat such a motion would have been because a similarprobability

in the thegranted againstmotion was case driver.

uponThe defendant’s ineffective assistance of counsel claim is based
I, 15the Sixth Amendment to the Federal Constitution and Part Article of

thethe State Constitution. We first address his claim under State Consti­
tution, Ball, 226, (1983),v. 124 N.H. 231 and cite federal foropinionsState

at a claim for ineffectiveguidance only, successfullyid. 232-33. “To assert
counsel, show, first, repre­assistance of a defendant must that counsel’s

and, second,constitutionallysentation was deficient that counsel’s deficient
actually Sharkey,the outcome of the case.” v.performance prejudiced State

(2007).638,155 N.H. thesatisfy prong,640-41 To first the defendant must
that egregiousshow counsel made such errors that he or she failed to

641;guaranteed byfunction as the counsel the State Constitution. Id. at see
I,N.H. Const. art. 15. afford broad discretion to trial counsel whenpt. We

a trial “the thedetermining strategy, and defendant must overcome
presumption reasonablythat counsel’s trial wasstrategy adopted.”
Sharkey, 155 N.H. at 641.

To satisfy prong,the second the “defendant must demonstrate actual
thatprejudice by showing probabilitythere is a reasonable that the result

proceedingof the would have been different had competent legal represen­
tation “Aprovided.” probabilitybeen Id. reasonable is a probability
sufficient to undermine in the Inconfidence outcome of the case.” Id. a

context,guilty plea “the prejudice prong requires the defendant to show
that, errors,that there probabilityis a reasonable for thebut counsel’s

defendant would have pled guiltynot and would have insisted toupon going
trial.” Id.

The defendant asserts that to file motionssuppression“[f]ailure
constitutes ineffective assistance when there is merit for suppression.”

the “failure suppressionWhile to file a motion not perdoes constitute se
counsel,” Morrison, 365,ineffective assistance of Kimmelman v. 477 U.S.

(1986),384 acceptwe the for ofproposition, purposes appeal,this that
circumstances,certainunder the failure to file a suppressionmeritorious

may satisfymotion the Sharkey test for ineffective assistance of counsel. Cf.
1992)State, 606, 611, (failureDickeson v. 843 612 (Wyo.P.2d to move to

suppress diary objectdefendant’s and statements and failure to to their
introduction at trial warranted reversal where such failures “demon­

deficient performancestrate[d] of trial counsel” and “it is reasonably likely
the result of the trial might excepthave been different for the error of
counsel”). The failure to file a thatsuppression motion would not have
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Seeof counsel.however, ineffective assistancesucceeded, cannot constitute
1993).(Mass.1170, 1174Com., 612Breese v. N.E.2d

filedattorney]trialdefendant’sthat “had [theThe trial court concluded
search, theinitialallegedly illegaltheuponbasedsuppressa motion to

that heThe defendant assertsagree.failed.” Welikely would havemotion
when heTrooper Anderson“unlawfully byseizedthe driver wereand

driver, in thethat theNotingtheir actions.”them aboutinterrogated
all evidence fromher, moved tosuccessfully suppressagainstcriminal case

vehicle, argues:the defendanther

motion would havethat a similarprobabilityThere a reasonableis
case, illegallythe seizedin and absentgrantedbeen Mr. McGurk’s

a convictionan insufficient basis to obtainmarijuana there was
That evidence con-falsifyingfor evidence.against Mr. McGurk

marijuanaif the wasmarijuana, andillegallyof the obtainedsisted
notthen Mr. McGurk didproceedingin a courtnot admissible

in an officialthat would have been availabledestroy anything
proceeding.

flawed, however, languagebecause thereasoning isThe defendant’s
evidence at trial an elementadmissibilitynot make of theof RSA 641:6does

inprovides,evidence. The statutefalsifying physicalofof the offense
pertinent part:

if, that an officialfelony believinga class BA commitsperson
641:1, II, isinvestigationin RSA orproceeding, as defined

instituted, he:or about to bepending
Alters, any with adestroys, thingI. conceals or removes

in orverity availability proceedingor suchpurpose impairto its
investigation ....

RSA 641:6.
Annotatednearly languagethe identical of Utah CodeInterpreting

in a to the one beforepresenting76-8-510 a case situation similarSection
us, the of of Utah reasoned:AppealsCourt

tamperingof 76-8-510plain language proscribesThe section
in orproceedingcould used a futureanythingwith which be

toapplication tamper-That section’s is not limitedinvestigation.
trial.against a defendant ating with evidence which is admissible

fact, 76-8-510is inimical to such averyIn the breadth of section
bar, defendant], andby removingIn at [theconstruction. the case

clearlycustody,that the had taken intoswallowing bag policethe
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that forimpaired availability any resulting pro-the of evidence
ceeding investigation irrespective admissibility againstor of its
him at trial.

(Utah1311, 1312 denied,Wagstaff,State v. 846 P.2d Ct. cert. 857 P.2dApp.),
(Utah 1993).948

The court the denial of motion to under theupheld WagstafPs suppress
above and it that inreasoning, “WagstafPsbecause concluded actions
removing swallowing bag by policeand the seized the officers asupported
new criminal thatcharge separate prior illegalwas distinct and from the

here,seizure.” Id. at 1313.The State makes a similar argument asserting
that defendant’s own acts wereillegal stop“[t]he committed after the . . .
and were unconnected to both the stop and the search of car.”[the driver’s]
The State thus contends that “the defendant’s arrest and the evidence

himagainst on these charges possiblycannot be the fruits of the search of
[the car.”driver’s]

“The ‘fruit of the poisonous tree’ doctrine therequires exclusion from
trial of evidence derivatively I,obtained a violationthrough of Part Article
19 of the New Hampshire Constitution. If the in questionevidence has been

onlyobtained thethrough exploitation of an illegality,antecedent it must be
(1999)suppressed.” Cobb, 638, 650State v. 143N.H. (quotations and citation

omitted). Accordingly, question“the whether,to be resolved is granting
establishment primaryof the illegality, the evidence to which instant
objection is made byhas been come at exploitation of that illegality or

byinstead sufficientlymeans distinguishable to be purged of the primary
omitted).taint.” Id. (quotation

In determining I,whether the taint of a Part Article 19 violation has
been purged, “(1)we consider the followingfactors: the temporal proximity

policebetween the illegality and the ... [acquisition of the soughtevidence
(2)to be suppressed]; (3)presence circumstances;the of intervening and

the purpose and flagrancy of the official misconduct.” State v. Hight, 146
746, (2001) omitted)N.H. 750 (quotations (determining whether consent to

search remained by prior detention);tainted unlawful see State v.
(Idaho403, 2000)Schrecengost, 6 P.3d 405 Ct. App. (applying comparable

case).factors to destruction of evidence

We need not because,discuss the first and third factors on the facts
case,of this factor,we find the second the presence of intervening

circumstances, purgesufficient to the taint. Specifically, the defendant’s
ingestion of the marijuana “supported a new criminal charge that was
distinct and separate priorfrom the illegal seizure.” Wagstaff, 846 P.2d at
1313; Panarello, (2008)204,State v. 157 N.H. 209 (adopting new crimecf.
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a new crimedefendant commitsexclusionaryto rule whereexception
seizure).orillegalin to an searchpolice responseofficersagainst

inof of Idahoreasoning Appealsthe of the CourtWe concur with
Schrecengost:

contrabanddestroying suspectedin theSchrecengost’s actions
active, forpolicean searchduring illegalnot committedwere

inthe evidence was stilland were not committed whileevidence
alreadyin case had beenher The evidence thispossession.

at the time ofcustody policeto the sole of thereduced
actions thereforeSchrecengost’sconduct. wereSchrecengost’s

byof coercion causedindependent any policeher own and were
inter-Accordingly,for evidence. theillegalthe arrest and search

militatesstrongly against suppressioncircumstance factorvening
patternunder the factual of this case.

(Fla.1360, 1361406; State,6 P.3d at see Brown v. 575 So. 2dSchrecengost,
1991) (“Once the into histhe officer had taken evidenceApp.Dist. Ct.

or not thethe defendant was not entitled to remove it—whethercustody,
illegal.”).seizure wasunderlying

the force thisin the facts before us that would override ofnothingWe find
conclude,in Hight analysis. Accordingly,circumstance the weintervening

analysis, any police illegalityconstitutional that the taint ofunder our State
volition,”the and of his ownpurged “independentlywas when defendant

1361,State, marijuana.the The StateingestedBrown v. 575 So. 2d at
at much as the Federal Consti­provides protectionConstitution least as

Illinois, 590,422these circumstances. See Brown v. U.S.tution under
(1975) in Hight); Hight,forth factors cited 146 N.H. at 750(setting603-04

purposesv. factors instructive for of our State(finding the Brown Illinois
under theanalysis). Accordingly,constitutional we reach the same result

Federal Constitution as we do under the State Constitution.

aany police purged, suppressionthat taint of misconduct wasGiven
conclude,Accordingly,have unsuccessful. welikelymotion would been

file aanalysis,under our constitutional that counsel’s failure to suchState
Sharkey, 155motion did not constitute ineffective assistance of counsel. See

640-41; Breese, theAgain,N.H. at see also 612 N.E.2d at 1174. State
at as much as the Federal Consti­provides protectionConstitution least

circumstances, Washington,v. 466 U.S.tution under these see Strickland
(1984)668, forth federal standard for ineffective assistance of(setting687

640-41,counsel); therefore reach the sameSharkey, 155 N.H. at and we
we do under the State Constitu­result under the Federal Constitution as

tion.
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JeopardyII. Double

Next, the defendant that his and sentence inargues conviction docket
evidence)(falsifying physical violate Double Jeopardy04-S-742 the Clauses

inHampshireof the United States and New hislightConstitutions of
and in docket marijuana).conviction sentence 04-S-745 of We(possession

disagree.

presentsBecause the of double a ofjeopardy questionissue
law, Hutchinson, 790,constitutional our review is de novo. 156State v. N.H.

(2008).791 The JeopardyDouble Clauses of both the United States
Hampshire protect multipleConstitution and the New againstConstitution

Hutchinson,prosecutions and formultiple punishments the same offense.
791; V;at I,156 N.H. see amend. Const. pt.U.S. Const. N.H. art. 16.We

Constitution, Ball, 231,first address the claim the State 124under N.H. at
federal opinions guidance only,and cite for id. at 232-33.“Two willoffenses

be considered the same double jeopardy purposes][for unless each
requires proof Hutchinson,of an element that the other not.” 156does

791. consideringN.H. at When the issue of jeopardy,double our focus
the uponunder State Constitution is whether of the theproof elements of
“as charged” actuality requirecrimes will in a indifference evidence. State

Lucius, (1995).60,v. 140N.H. 65 “The test the inchargedis whether facts
would, true,ifthe second indictment have the first.” (quota­sustained Id.

omitted).tion

The trial court that each requiredruled indictment the toState
factprove necessary offense,a that was not to the agree.other. We The first

substance,of apossession controlled requires that theproof defendant
knowingly possessed a controlled asdrug, except authorized RSAby

318-B:2,1. offense,318-B.Seechapter RSA The second falsifying physical
evidence, requires prove defendant,the toState that the thatbelieving

altered,a proceedingthere was pending, knowingly destroyed, concealed
or anything,removed and did so with a topurpose impair availability.its

641:6,1.See RSA
The defendant ingesting marijuanaasserts that the was ofthe sole act

possession committed therefore an ofand was element both the possession
of a controlled physicalsubstance and falsification of evidence. The trial
court ruled that the falsifying physical chargeevidence did not therequire

prove that object destroyedState to the was a thatdrug, onlycontrolled but
“anyit thing”be and with adestroyed purpose impairto its Id.availability.

Accordingly, properlythe trial court a inruled that difference evidence
Thus,exists. even each outthough offense arises of the same act of
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and do not violateseparate offensesmarijuana, they constituteingesting
Hampshirethe New Constitution.ofJeopardythe Double Clause

themuch asprotectionat least asprovidesThe State Constitution
States v.See Unitedunder these circumstances.Federal Constitution

(1993) test and688, “same conduct”Dixon, (overruling696-704509 U.S.
analysis).jeopardyin federal doubletestretaining “same elements”

asunder the Federal Constitutionreach the same resultAccordingly, we
do under the State Constitution.we

PleaGuiltyIII. New TrialfWithdraw

in his motion fordenyingthat the trial court erredThe assertsdefendant
He contends that thediscoverythe of new evidence.upona new trial based

new evidenceinvolvingin case the driver constitutesorder thesuppression
all thesuppressthe driver’s motion tograntedthe district courtbecause

evidence, marijuana, pled guilty.the defendant More-including the after
evidenceover, “changed the status” of thesuppressionhe that theargues

disagree.a new trial. Wejustifying a motion for
the defendant’s motionmatter, the trial court concluded thatAs an initial

anot a motion for newguilty plea,a motion to withdraw aproperlywas
trial, the properand never went topled guiltyBecause the defendanttrial.

astandard, withdrawingthe fornot the new trial but standardanalysis is
result, argumentthe fora we decline to address defendant’sguilty plea. As

trial.a new

theplea,to withdraw a he hasguiltya defendant movesWhen
involuntarily and thatpleathat his earlier was madeproveburden to

injustice.to correct a manifestof the must be allowedpleawithdrawal
to allowthe155 at 640. It is -withinthe trial court’s discretionSharkey, N.H.

will not set aside the trial court’sguilty plea.of a Id. We-withdrawal
atan unsustainable exercise of discretion. Id.decision unless it committed

unsustainable, thethat the trial court’s decision was640-41. To show
clearlywasrulingmust demonstrate that the court’s untenabledefendant

Lambert, 295,v. 147N.H.to the of his case. Stateprejudiceor unreasonable
(2001).296

Here, proofto meet his burden of to withdrawthe defendant failed
that he wassentencing hearing,At the and he statedguilty plea. pleahis

Hehe in fact and for no other reason.guiltybecause waspleading guilty
guiltyto enter aby anyonethat he did not feel threatenedalso admitted

addition,In hevoluntary.free andpleaand his decision to enter a wasplea
any that wasto have the court exclude at trial evidencegave up righthis

conclusionnothing contraryThe record reveals to aobtained.improperly
voluntarily guilty, andintelligently pledandknowingly,that the defendant
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Further,the defendant arguefails to otherwise. as stated previously, the
successful insuppression order the driver’s case did not render the
marijuana inunavailable as evidence the Consequently,defendant’s case.
there was no ininjusticemanifest to correct this case.

Affirmed.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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