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do not readat 78.We therefore153 N.H.Hydro,Daltonfit to include.”see
chapter 43.with RSAin accordancehearingarequire41:48 toRSA

43:1of RSAintroductory languagethat thearguesalsoThe town
theaffecting“question[s]toapplies43(2003), chapterthatstating RSA

to policenot applydoespersons”of differentor claimsconflicting rights
ofanalysissimilar to our aboveFor reasonshearings.officer termination

RSA43:1 to mandateof RSA41:48, languageFor theagree.weRSA
need toofficers, necessarilyit wouldpoliceforprocedures43chapter

thetrue, would be no need forIf were thereofficials. thatpublicinclude all
inprocedures43chapterfor RSAmandatesspecificto createlegislature

41. Thechapter specificinofficials RSApublictoany provisions pertaining
however,41:40, lead us to conclude41:16-c, andin 41:26-dmandates RSA

encompassof RSA 43:1 tolanguageintend thedid notlegislaturethat the
inin nor officersgeneral, policehearings publicof officialsthe termination

particular.

the terminationapply43 does not tochapterthat RSAWe conclude
in theThus, applyingthe trial court erredofficer.policeof ahearing

reach theand we need not43 to this casechapterof RSAprocedures
forreverse and remandWe thereforearguments.parties’ remaining

this opinion.consistent withproceedingsfurther

remanded.Reversed and

Galway Hicks, JJ.,C.J., Dalianis, concurred.Broderick, andand
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(JoshuaGordon, L.L. of on theLaw Joshua Concord GordonOfficeof
and for theorally),brief defendant.

GALWAY, defendant, Gubitosi, countsJ. The Steve was convicted of three
(2007),harassment, and of RSAstalking,of see RSA 644:4 one count see

J.).(McGuire,(2007), a in Onfollowing jury Superior633:3-a trial Court
jurisdictionhe that the court not have overappeal, superiorcontends did

addition,prosecutor appointed.the matter because the was not Inproperly
644:4,1(b)he that conviction to RSA reversedargues pursuanthis must be

the unconstitutionallybecause statute is overbroad. We affirm.
jury found the The victimfollowingThe could have the facts from record.

relationshipterminated her romantic with the defendant in 2002. Subse-
the her at ofquently, began calling repeatedly, varyingdefendant times

day, night,late at the victimincluding leaving messagesoften that
harassing frightening.”considered more and The defendant“progressively

home, uninvited, inappeared public placesalso at the victim’s and where
theAlthoughthe victim was. indicated that she did not wish to havevictim

him,contact with the defendant continued these acts. This course of
inultimately stalking County,conduct led to his conviction for seeBelknap

(2005),Gubitosi, N.H. and here.State v. 152 673 the convictions at issue
inpolice CountyBecause the defendant had been a officer Merrimack for

years to the in theprior question, desiringseventeen events and to avoid
interest, Attorney’sof theappearance Countyof a conflict Merrimack

Countythe therequested Belknap Attorney’s prosecuteOffice that Office
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Coull,matter. Specifically, Deputy Belknap County Attorney Wayne who
prosecuted County prosecutehad the wasBelknap charge, asked to the

County charges. shortlyMerrimack filed appearanceCoull his thereafter.
trial, quashPrior to the moved the pending charges,defendant to

thatarguing authority prosecuteCoull did not have the to the matter
he not properly appointed bybecause had been the trial court. The Trial

J.)(Fitzgerald,Court the The requesteddenied motion. defendant an
interlocutory authority,appeal challenging Coull’s which was also denied.

an to courtFollowing appeal regardingthis the of certainadmission
evidence, Gubitosi, (2005),see v. 151State N.H. 764 trial moved forward

prosecuting.with Coull The defendant ofultimatelywas convicted three
of stalking.counts harassment and one count of

(2005),Pierce,our decision in v. inFollowing State 152N.H. 790 which we
(f) 644:4,1, unconstitutional,held ofsubsection RSA the defendant moved
of theto dismiss two harassment heuponinformations which had been

first, 03-S-405,convicted. was upon provisionThe based the found uncon-
Pierce, J.).in (McGuire,stitutional and Trialbywas dismissed the Court

second, 03-S-408,The upon provisionwas based the “coarse language” of
644:4,1(b). dismiss,RSA The trial court denied the motion to thatruling
644:4,1(b)RSA was not unconstitutional its faceon or as applied.

The First,defendant raises two on appeal.issues he that heargues is
entitled to a new trial because Coull properly appointed pursuantwas not

2007) (2008).661:9,RSA Second,to 7:33 or III(Supp. RSA he asserts that
644:4,1(b)RSA is unconstitutionally overbroad. We address each argument

in turn.

I. Authority Belknap Deputy County Attorney Coullof

The defendant in hisargued quashmotion to that Coull had to be
trialappointed by the court under RSA in prosecute7:33 order to him on

the instant Thecharges. trial court denied the motion as “without basis in
Inlaw.” his forrequest interlocutory theappeal argued,defendant in the

alternative, 661:9,that Coull had appointedto be under RSA III in order to
Theprosecute againhim. trial court the appeal,denied motion. On the

that,defendant contends absent underappointment statutes,one of these
essentiallyCoull was a citizen inprivate aengaging private prosecution,

and, thus, (PremoState Complainant) Martineau,under v. 148 N.H. 259
(2002), the trial court jurisdiction.was divested of its disagree.We

Resolution this requires interpretof issue that we RSA 7:33 and RSA
661:9, statutoryIII. In interpretation,matters of we are the final arbiter of

legislaturethe intent of the as inexpressed the of awords statute
(2008).considered whole. Gallagher, 421,as a State v. N.H.157 422-23 We
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statute, and, applywe thepossible,the wherethe oflanguagefirst examine
interpret legislativeId. Weordinary meanings to the words used.andplain

legislaturethenot consider whatfrom the statute as written and willintent
fitnot see tolanguage legislatureor that the didhave said addmight

(2008).77, partsWe all of av. 157 N.H. 84 construeLangill,Stateinclude.
and anavoid absurd orpurposeeffectuate its overalltogether tostatute

(2004).508,151 510N.H.Newport,result. Franklin v. Townunjust of
isolation,Moreover, in but ratherphrasesdo consider the words andwe not

as China v. United Nat’lthe context of the statute a whole. Grandwithin
(2007).429,Co., 156 N.H. 431Ins.

states, part:in pertinentRSA 7:33

each . . . electedcounty attorney county,There shall be a for
attorneythe If the isbiennially by county. countythe voters of

or to the duties ofany dischargeat term of court unableabsent
office, court, body, aacting appointas a shallsuperiorthe the

thecounty Hampshireshall be a member of Newattorney, who
bar, appointee compensa-the and suchbeingfor time allow said

countyby delegation.tion for his or her services as set the

that, to interestperceiveddefendant due the conflict of andThe asserts
case, Countythe Attorneyto the Merrimackconsequent inability prosecute

court,a arequiring appointment replacement byabsent at term of ofwas
themisinterpretsthe trial court. The defendant statute.
theentirety, county attorney,Read in its RSA 7:33 concerns ofoffice

it in that it anevery county,that exist shall be electedproviding shall
and the office shallplace,when that election shall take how beposition,

end,filled, To thatrequiresshould it become vacant. that the statute the
county county attorneycourt the elected isappoint attorneytrial a when

the theany dischargeat term of court or unable to duties of office.”“absent
created,suggestsThe that an absence is and a failureRSA 7:33. defendant

occurs, attorneythe office a isdischarge countyto duties of whenever not
case. useprosecute particular Focusing upon legislature’sable to a the of

court,” the“anythe term of defendant contends that a term of courtphrase
trial, and, thus,a single County Attorney’scould consist of the Merrimack

in Weunavailability disagree.this case constitutes an absence.

whole, meaningin the a plainRead the context of statute as the of
county attorneyan fill the office inlanguagethis demonstrates intent to of

vacant, countythe a countythe event the office becomes and is without
assertion,Contrary the use of theattorney. legislature’sto the defendant’s

duties,discharge simplythe all not aplural inability“duties” indicates to
Likewise,in the of a case. the term “absent”single duty prosecution single
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see Thirdgenerally present,”is understood to mean “not Webster’s New
Dictionary 2002),6 suggestsInternational ed. and(unabridged

case,than onesomething county attorneymore a who is unavailable for but
statute, “Election;in Thepresent heading Tempo-otherwise office. of the

Vacancies,”also our of arary supports interpretation. While the title statute
significantis not of its it of theinterpretation, providesconclusive indication

legislature’s enactingintent in the Seestatute. Greenland Conservation
(2006).Council, 529, Here,Comm’n v. N.H. Wetlands 154 N.H. 534 the

heading legislatureof RSA 7:33 indicates that the intendedstrongly this
office,to instatute to actual vacancies rather thanapply involvinginstances

disqualification from a case.single

Reading lightRSA 7:33 in of the statutoryentire scheme further
supports interpretation. court,our trialAlthough bynot addressed the it
appears (2002),that another statute under this RSAchapter, 7:33-g may

inapply the of a county attorney’s particularevent adisqualification from
7:33-g provides:case. RSA

county attorney mayThe appoint, with the ofapproval the
general,attorney special assistant county attorneys to withassist

criminal cases when countythe attorney believes it toexpedient
do Specialso. county attorneysassistant shall act under the
supervision, direction, and control of countythe shallattorney and
serve compensationwithout at pleasurethe of countythe
attorney.

The State Coull inargues was fact inappointed However,this manner. we
decline to address whether Coull was properly appointed topursuant RSA
7:33-g, as it was not raised before the trial court. onlyWe note that RSA

to7:33-g appears be better addressingsuited to instances where a county
aattorney has conflict of interest than RSA 7:33.

The next arguesdefendant that the trial court was required appointto
661:9,Coull under RSA 661:9,III. RSA providesIII if athat county

attorney temporarily“becomes absent or incapacitated, superiorthe court
may, upon ofapplication county attorneythe or county commissioners,
declare temporarya and fillabsence the same for a limited ofperiod time
expressed in the appointment.” Although the State asserts that this
argument us,not properly 374, 376is before see Duquette,State v. N.H.145
(2000)(issues not raised thebefore trial court not preservedare for appeal),

assume,we will without deciding, that it properly preservedwas for our
review.

Contrary to the argument,defendant’s do not interpretwe temporary
absence or incapacitation to include disqualification based aupon conflict of
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661, Among Public Elected“Vacancies OfficerschapterThe title ofinterest.
the intentElections,” legislature’sofsignificant indicationprovidesat State

Comm’n, 154 N.H. atConservationenacting this statute. See Greenlandin
the term7:33, use oflegislature’sRSA thewas the case with584. As
661:9, IIIindicates that RSAchapter stronglyin the this“vacancy” title of

whollycounty becomesattorneyto the office ofapplyintended whenwas
attorney prosecuteis to acountywhen a unablerather thanunoccupied,

case.single

may appointmentmore formalizedthe be apracticeWhile better
in a conflict ofperceivedcase whenthan the one followed thisprocess

arises, from a case doesdisqualification particularwe thatconcludeinterest
or RSAunder either RSA 7:33type vacancy contemplatedthe ofnot create
countya661:9, required appointwas therefore not toIII. The trial court

Because the trialupholdthe of case. weattorney under circumstances this
statutes, we decline to addressthe aforementionedcourt’s decision under

under Martineau.jurisdictional argumentthe defendant’s

6W-k,1(b)ConstitutionalityII. RSAof

1(b)644:4, provides:RSA

inmisdemeanor, subject to prosecutionA is of a andperson guilty
originatedthe communication or wasjurisdictionthe where

received, if person:such

(b) at inconvenientextremelyMakes communicationsrepeated
a oroffensively purpose annoyin coarse with tolanguagehours or

alarm another.

(a) (b)that, (f), oflike and subsectionThe defendant asserts subsections
unconstitutionally potentiallyis overbroad because itthis statute

Brobst, (2004);151legitimate conduct. See v. N.H. 420criminalizes State
(2005). that,Pierce, underargues152 N.H. 790 The defendantv.State

Brobst, extremelyatprohibitthe statute must communications both
coarse in order to beusing offensively languageinconvenient hours and

sufficiently disagree.narrow. We

isOur overbreadth law well-defined:

to thoseprotectThe the doctrine ispurpose of overbreadth
who, speech constitutionallytheir conduct isalthough orpersons

ofexercisingrefrain from their for fearmay rightswellprotected,
of tosusceptible applicationa statutebycriminal sanctions
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protected givesWhile theexpression. significantConstitution
protection from laws that chill withinspeechoverbroad the First

applicationAmendment’s vast and privileged sphere, the of the
strong employedoverbreadth doctrine is medicine to onlybe as a

Thus,last resort. it remains a matter no little difficultyof to
may properlydetermine when a law be void on itsheld face and

when such action issummary inappropriate.

If overbroad,a statute to substantiallyis found be the statute
must be supplyinvalidated unless the court can a limiting
construction or partial invalidation that narrows the scope of the

If,constitutionallystatute to acceptable applications. on the other
hand, overbroad,a statute substantiallyis not then whatever

mayoverbreadth exist should be through case-by-casecured
analysis sanctions,of the fact situations to which assertedly,its
may not be applied.

Theriault, 215, 217-18(2008) omitted). Further,v.State 157N.H. (quotation
act,in areviewing legislative presumewe it to be constitutional and will not

declare it invalid except inescapable Id. atupon grounds. 218. “In other
words, we will not hold a tostatute be unconstitutional unless a clear and
substantial conflict exists between it and the constitution.” Id. (quotation
omitted).

Brobst, (a) 644:4, I,In we unconstitutionallyheld subsection of RSA
overbroad because the statute “covers a substantial amount of protected
First Amendment ...speech, mayand there exists a real likelihood that it
discourage Brobst,exercisingcitizens from that 151speech.” N.H. at 425.

time, (a)At providedthat subsection guiltythat a is ofperson a misde-
if call,meanor such aperson whether atelephone“[m]akes or not

ensues, purposeconversation with a to annoy or alarm another.” Id. at 421
omitted). 1(a)(quotation 644:4,In finding unconstitutional,RSA we con-

cluded:

Certainly legitimatethe State ahas interest in protecting citizens
from the effects typesof certain of orannoying alarming tele-

calls,phone such as the terror caused unsuspectingto an person
when he or she answers the latetelephone, perhaps at night, to

threats,hear nothing curses, obscenities,but a tirade of or,and
equally hearfrightening, only heavy breathingto or groaning....

644:4,1(a) not, however,RSA scopeis limited in to these types of
unreasonable, unwelcome and unwarranted activities or intru-

1(a)644:4, appliessions. RSA anyto call made to anyone,
anywhere, time,at any ensues,whether or not conversation if the
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another,alarmannoyto orthe intentmerely withplacedcall is
completeoffense isconstituting thethe actmeans thatwhich

thatof conductmade, of the characterregardlessthe call iswhen
ensues.

omitted).and citations424 (quotationsId. at
(f)1(f) Subsection644:4, unconstitutional.Pierce,In we held RSA

theif person, “[w]ithsuchof a misdemeanorguiltythat a ispersonprovided
that theanother, notifiedhaving previouslybeenalarmannoyto orpurpose

communication, with suchcommunicatesfurthernot desirerecipient does
or constitu-purposenot for a lawfulisthe communicationwhenperson,

omitted). WePierce, (quotationat 791152 N.H.tionally protected.”
limitsrequirementthe notification’‘previous“[w]hileconcluded that

the statute644:4,1(f), to renderenoughit is notof RSAthe breadthslightly
Id. at 793.constitutional.”

1(b) found644:4, from the subsectionsdistinguishableisRSA
1(b)644:4, requires repeatedPierce. RSAin Brobst andunconstitutional

orinconvenient hoursextremelyatthat either occurcommunications
1(a) (f),644:4, andThus, unlike RSAoffensively language.coarsecontain

at1(b) anywhere,“any anyone,call made to644:4, applydoes not toRSA
Brobst, N.H. at 424.151time, or not conversation ensues.”any whether

offense,the but(b), just one call that constitutesit is notUnder subsection
(b)Further, specifically requirescalls. subsectiona course ofrepeated

“extremelyor“offensively language”coarsethat consist ofcommunications
Thus, Brobst, completethe is notunlike in offensehours.”inconvenient

addition,Inanyat time.” Id.anyone, anywhere,made “towhen the call is
be made with644:4,1(b) repeatedthat these communicationsrequiresRSA

restrictions, scopetheanother. With theseannoyto or alarmpurposethe
soughtthe communications644:4,1(b) narrowly illegalis tailored toof RSA

prevented.to be
assertion, Brobst does notFurthermore, the defendant’scontrary to

1(b)644:4, inconvenient hour andinclude both thethat RSArequire
muster. Brobstpassin order to constitutionalelementslanguageoffensive

offashion, characteristicspotentialin somehighlights, hypotheticalsimply
interest, Brobst,a seemay legitimatewhere the State havecommunications

644:4,1(b).in424, their inclusion RSAcompel151 N.H. at and does not

1(b)644:4, is notabove, hold that RSAreasons stated weFor the
the defendant has notits face. Becauseunconstitutionally overbroad on

1(b)644:4, appliedas toRSAargument regardinghisadequately briefed
(2006).403,Crie, 411154 N.H.him, it. State v.we do not address See

Affirmed.
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