
632

discloses certain(2) non-lawyerin which theunder oathan affidavit
information). this Hoebee v.we address issue. SeeAccordingly, need not

(1953).168,Howe, N.H. 17498

Reversed.

Galway JJ.,Hicks, concurred.Broderick, C.J., Dalianis, andand
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Brooks, P.A.,Stebbins MillerBradley Harvey (Stephen& of Hanover P.
Girdwood on the brief and fororally), petitioners.the

(WalterBates, P.A.,Mitchell & of L.Laconia Mitchell and Laura A.
brief,Spector on the and Ms. Spector orally), respondent.for the

BRODERICK, II,petitioners,C.J. The Preston T. Kelsey, "VirginiaR.
Leeuwen,Kelsey, Dirk Holloway,J. Van Frank Ann Holloway, Robert

McLaughry and Ann McLaughry, appeal the decision of the Superior Court
J.)(Vaughan, upholding the dismissal of their appeal zoning permitof a

granted theby respondent, (Town),the Town of JerryHanover to and
Claire Strochlic. affirm.We

I

The followingfacts were found by the Town of ZoningHanover Board of
Adjustment (ZBA), by court,recited the superior or are supported by the

2005,record. In November the purchasedStrochlics 1property located at
Weatherby Terrace. propertyThe has configuration.an unusual At its
north end it has feettwenty frontageof on Weatherby Road. This narrow
width extends southerly past adjacent wider whereuponlots the property
broadens to the west into a buildable area. Neighbors have an easement
over the twenty-foot wide forstrip access to Weatherby Road from their
homes to the east and south. The easement pavedis and known as

Terrace,Weatherby a private right-of-way. The Strochlics sought permits
to raze existingan house on their property and construct a new one. The
Town issued a zoning permit 28,2006.to them Aprilon permitThe allowed
the new home to be located on inthe lot conformity with the Town’ssetback
requirements frontage Road,for on Weatherby not from Weatherby

A building 24,Terrace. permit was issued on July and a demolition permit
was Septemberissued on 19.

petitioners,Two of the Ann Holloway (Holloway) and Virginia Kelsey
(Kelsey), met with the Town’szoning administrator in the fall of 2005 and

inagain Maylate inquire2006 to about the Strochlics’ Inproject. October
2006, the Strochlics’ house was demolished and stakes for the new
foundation 25,were fixed. On October the petitioners filed an appeal with
the ZBA contesting the issuance of zoning permit.the At hearingthe before

ZBA, theythe thatargued Weatherby Terrace, privatea right-of-way,
should be considered a “street” in accordance thewith Town’s zoning
ordinance, and thus the setback requirements for frontage of the
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fromhave been calculatedshouldresidenceproposedStrochlics’
to theWeatherby They respondedRoad.Terrace, fromWeatherby and not

hadtheythatuntimely by arguingwasappealthat theirTown’scontention
thatzoningof the administratorreasonably upon representationsrelied

projectin theany progress Strochlics’directly notified ofthey would be
days requiredfifteen asthus, zoning permitthe withinand, appealdid not

that itconcludingthe appeal,The ZBA dismissedordinance.by the local
v. B & Juntimely. See Danielappealthe wasjurisdiction becauselacked

(1991) deadline for174, proceduralwith(compliance176Realty, 134 N.H.
inestablishing jurisdictionnecessary toprerequisiteisfiling appeal

Thewas denied.rehearingmotion forbody). petitioners’Theappellate
(2008), the decision ofcourt, subsequently upheldsee RSA 677:4superior

ZBA, and this followed.appealthe

II

ZBAaside a decision of asuperiorhave the court setseekingA toparty
unrea­that its decision was unlawful orestablishingofbears the burden

(2005).795, findings797 Theof Deering,v. Town 151 N.H.sonable. Greene
ZBA lawful and reasonable.by primamade a are deemedof fact facie

(2005).Warner, 74, upholdwill the152 N.H. 77 WeHarrington v. Town of
rulinga ZBA decision unless its isaffirmance or denial ofsuperior court’s

or erroneous. Id.by legallythe evidenceunsupported
(2008), a676:5,1 to the ZBA “shall be taken withinappealsUnder RSA

board,time, by filingof the with thebyas the rulesprovidedreasonable
appealand the board a notice ofappealfrom whom the is taken withofficer

added.) zoningThe Town’s(Emphasisthe thereof.”specifying grounds
the issuance of aappealingthe “reasonable time” forprescribesordinance

posting permitof the asdays publicas fifteen and identifieszoning permit
Zoning Ordi-notice. Town of Hanoverprovidingthe method for See

(1). part:in§§1001.6, provides pertinentSection 1001.6nance 1005.2C
effect until fifteenPermit issued hereunder shall takeZoningNo

days followingthreehave after its issuance. Withindays passed
Permit, Zoningthe Administrator shallZoningthe issuance of a

until fifteenpublic placein at least onecopy permita of thispost
....from the date of its issuancedays elapsedhave

Zoningthe Permitfifteen-day appealan ofDuring period,this
inthe Board accordance with RSAZoningbe filed withmay

____676:5

(1) fifteen-day period:appeal1005.2C reiterates theSection
Zoningof the Administratoranytaken from decisionAny appeal

(15) of the decisiondaysfifteen of the datebe taken withinshall
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except regardfor decisions that a violation exists. With to
by the Administrator that there has been aZoningdecisions

Ordinance,of the the offender haveZoning allegedviolation shall
(7) from date of of the Notice of Violationdays receiptseven the

appeal Zoningto the decision of the Administrator.

validity fifteen-daydo not the facial of the timepetitioners challengeThe
limit for to the ZBA or the manner used for notice thatappeals providing

Rather, First, theya advance fourpermit they arguments.has been issued.
fifteen-daycontend that due the strict of theprocess applicationbars

Second,appeal period theydue to the circumstances of this case.unique
the trial thatruling suggest theycontest court’s that no evidence exists to

Third,were theby zoning they argue theymisled administrator. that
offered sufficient evidence in the trial court to meet of prooftheir burden
that the decision of the ZBA was unreasonable. Finally, they contend that
the zoning administrator failed in her constitutional toduty provide

citizens, therebyassistance to them as interfering rightwith their and
ability properly appeal.to each inargumentWe address turn.

Ill

turn petitioners’We first to the thatargument processdue bars the strict
application of the fifteen-day appeal period under the Town’s zoning
ordinance. they ordinance,While do not the facialchallenge validity of the
they contend that “when specific intervening adjustacts the reasonable
expectations case,of parties to a thezoning processrules of due must still
be complied with.” In particular, they claim that the fallduring 2005
meeting Holloway and Kelsey administrator,had with the zoning she
created a expectationreasonable that provideshe would them with direct

anynotice of further inprogress the Stroehlics’ proposed project, and that
she misled them about the “true ofpendency” the proposedStroehlics’
project.

“It is well settled that an elementary and fundamental requirement
of process calculated,due is notice reasonably circumstances,under all the
to apprise partiesinterested of the pendency of the action and afford them

opportunityan present objections.”to their Dow v.Town Effingham, 148of
(2002)121, omitted).N.H. 129 (quotation Because the petitioners do not

challenge the facial validity zoning ordinance,of the we focus our review
upon whether the trial court’s affirmance of the ZBA’s dismissal of the
appeal is unsupported by the evidence or is legally erroneous respectwith
to the “intervening acts” they have identified.

We first turn to the petitioners’ contention that during the fall 2005
meeting, the zoning administrator created a expectationreasonable that
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hearingAt thewith direct notice.Holloway Kelseyandprovidewouldshe
theirduringthatZBA, explainedfor the petitionersthe counselbefore

sketchesHolloway Kelseyand twozoning gaveadministratormeeting, the
require-of the setbackinterpretationslot differentthe Strochlics’ withof

contendedbuilding envelope.the Counselpotentialments and discussed
“understanding” “feeling”ormeetingthe with thepetitionersthat the left

concern-as went forwarddirectly proceedingsbe notifiedtheythat would
the ZBAKelsey did not attendanyand if occurred.ing permittingthe lot

she was asked about the basisHolloway participate.did Whenhearing, but
belief,her responded:for she

know, ... All I can tellyear ago.this was a .. . more than aYou
very helpful and we leftzoning administrator]is wasyou [the

in loop zoning administrator]that were the andfeeling [thewe
of thepresumedconcerned about the sizeverywell knew we were

and that we were concernedpiece propertyhouse on this small of
set backs.about

ZBAbefore the that shezoningFor her the administrator testifiedpart,
the office that shetelling anyone zoningnot recall ever who came tocould

absolutelythat that she“something required,”would send them wasn’t
concerns, that duetheyto in touch with her if have andpeople getoften told

. . eachjustof business staff. . . track .[the] [could not]to the “crush
if This was the extentlegal required.”interest... noticeperson’s [no was]

petitioners’ duringthe ZBA the claim thatregardingof the evidence before
in the somehowmeeting zoningtheir the fall of 2005 administrator

that she would direct noticeHolloway Kelsey providecommunicated to and
of notice asthereby vary procedure posting publicto them and the normal

record, we conclude thatuponthe Town’sordinance. Based thisrequired by
affirmance ofthe have failed to establish that the trial court’spetitioners

Harrington,or unlawful. 152the ZBA’s decision was unreasonable See
atN.H. 77.

themzoningThe also contend that the administrator misledpetitioners
the of the Strochlics’during meeting regarding pendencythat same

Holloway andThey providedfor a claim that when sheapplication permit.
sketches, inter-Kelsey zoning presentedwith the two the administrator

if a in herregulations questionof the “as there was stillpretations setback
however, the administrator hadAccording petitioners, zoningmind.” to the

classify right-of-wayto the known asalready privatedecided how
lot.how to the setback rules to the Strochlics’Weatherby applyTerrace and

misled, deniedthey theycontend that because were werepetitionersThe
andzoning prepareto understand the issuesopportunity meaningfullythe

proper appeal.a
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Town,petitioners’ argument, according preservedThe to the was not for
(2008) (issue in rehearingour review. See RSA 677:3 not raised motion for

shown);by superior goodshould not be considered court unless cause
(2008) (ZBAHersh, 72,McNamara v. 157 N.H. 73-74 should have first

decision).inopportunity allegedto address errors made its observe thatWe
the petitioners beingmade no claim of misled before the ZBA but averred
that: “At meeting, zoningfall obviously[the 2005] [the wasadministrator]
trying identifyherself to the setback issues on this particular property,

us,because of the uniqueness however,of the lot. . . .” On appeal before
they topoint April byan 2005 letter issued the zoning administrator that
they assert “was uncovered after the ZBA hearing” to demonstrate that she

alreadyhad to applydecided how the setback theregulations by theytime
fall,met in the but she failed to disclose duringthis decision their meeting.

We conclude that even withoutassuming, deciding, that the claim of being
us,misled properlyis before the petitioners’ argument on thefails merits.

The petitioners do not establish zoninghow the administrator’s
failure to disclose her purported decision in April regarding2005 the
setback requirements for the Strochlics’ lot abilityinterfered with their to
comprehend significancethe of the zoning issues and to properly prepare
an appeal theyafter met zoningwith the in Mayadministrator 2006.
Petitioners’ counsel informed the ZBA that thisduring meetingsecond

administrator,with the zoning Holloway Kelseyand “had a chance to take
a look at the file” and Holloway testified that she was “astounded” at the
final ifdrawing. Even the petitioners 2005,were misled in the fall theyof
had actual of theknowledge footprint Further,final in May 2006. hadthey
the opportunity to see the permit through, minimum,itself at a the public
posting procedure that the requiredTown was to follow under its zoning
ordinance. We also note that the question of whether permitthe was in the
file at the time of the May meeting was not challenged by the petitioners
before the ZBA fifteen-dayWhile the appeal period may lapsedhave
shortly before meeting, allegedthis the failure of the zoning administrator
to reveal Aprilher 2005 letter petitionersto the during the fall 2005
meeting had no bearing upon their understanding of the final plans made

Nonetheless,available to them in May 2006. petitionersthe pursuefailed to
an appeal nearlyfor six Maymonths after the 2006 meeting. Accordingly,
the petitioners have not established that the trial rejectioncourt’s of their
due process argument was unreasonable or legally erroneous.

analysisOur petitioners’of the due process argument renders it unnec-
essary for us to their challengeaddress to the trial court’s thatruling
“there is no evidence in the Certified Record or the pleadings that would
suggest theythat were bymisled actions of the zoning administrators.”
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thatargument theypetitioners’the substance of theAdditionally, because
that the ZBA’sbasis to establishlegalevidence and aprovided sufficient
that the zoningreiterates theirsimply positionunreasonabledecision was

information,inadequatethem withprovidedmisled them andadministrator
it a separate argument.need not address aswe

IV

lawargument Hampshirethe that Newpetitioners’next addressWe
administrator, responsein toduty upon zoningtheimposed a constitutional

zoninginform them about the status ofinquiry, properlya todirect
openthe toappeal processthe as well asapprovals propertyon Strochlics’

theirerroneously interpretedthat the trial courtTheythem. claim
out allduty pointhad a tozoningto claim that the administratorargument

Rather, they theycontend that wereapplicable appealof the deadlines.
duty provideadministrator had a to “basiczoningthat thearguing

permitthedevelopment planan abutter’s and basicconcerninginformation
claim that theargues petitioners’The Town that theappeal process.”and

thepreservedadministrator failed to assist them was not beforezoning
McNamara, that the trialassumingZBA. 157 N.H. at 73-74. EvenSee

argumentthe nature of the and that thepetitioners’court misconstrued
review, merit.was for our we conclude that it lacksargument preserved

have a constitutionalconsistently municipalitiesWe have held that
I,Part Articleprovide“to assistance to all their citizens” underobligation

96,Rye,1 v. Town 120 N.H. 99of our State Constitution. Carbonneau of
(1980); Concord, 312, 314 (2003);Richmond v. 149 N.H.Citysee also Co. of

(1980).409, 411 In aidingv. 120 N.H. the context ofSavage Rye,Town of
their ourseeking municipal approval develop property,owners toproperty

anpreventing municipalities ignoringfocus has been “aimed at from
in in to aengaging dilatory delayor otherwise tactics orderapplication

Co.,Richmond 149 N.H. at 315. We have used reasonableness asproject.”
assessing municipalitiesa for whether have fulfilled theirbenchmark

to assistance. id. at 316.obligation provideconstitutional See
inrely upon,In the the we addressed situations whichpetitionerscases

byin an toproperty engaged attempt municipalowners town officials abide
313; Carbonneau,developin order to their land. See id. at 120ordinances

97; Carbonneau,InSavage, example,at 120 N.H. at 410. forN.H. see also
inthat it was “not theRye positionwe admonished the Town of for its

thattelling developer] getof what to do so he[the [could]business
omitted).Carbonneau, Here,(quotation120 N.H. at 99 we areapproval.”

toapproacheda situation in which town residents a town official bothfacing
in neighbor-about a theirinquire express proposed projectand concern

duty imposed uponhave no doubt that the constitutionalhood. While we
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anprovide citizenryto assistance to their has relevance whenmunicipalities
inquires proposed project,or interested resident about a we cannotabutter

inaccept scope duty petitioners imposethe of the the seek to this case.
petitioners Holloway Kelsey inquiredThe contend that because and and

expressed project, zoningconcern about the Strochlics’ the administrator
had a to them theduty provide proposed planwith basic information about

Theyand the basic and to no in thepermit appeal process. point evidence
record, however, anythat and raisedHolloway Kelsey particular question

anyor demonstrated confusion the that theparticular process zoningabout
address,administrator failed to the of theincluding inquiries stagesabout

the forprocess, procedures protecting rights abilitytheir or their to
the inchallenge proposed project. We note that their memorandum

court,submitted to the trial the summarized theirpetitioners exchange
administrator,with the zoning repeatedly mentioning: “specific inquiries”;

however,“[u]pon inquiry”; inquiry.” They identify, any“after did not place
in the record that particulars anydocuments the of asserted inquiry

most,to theexpressed zoning administrator. At the record thesupports
Holloway Kelsey inquiredconclusion that and and concernexpressed about

anticipatedthe scope placement proposedand of the house.

statutes,The petitioners suggest anydo not that local orregulations
the particular regardingfile the projectStrochlics’ were unavailable to

Rather,them. supports 2005,the record the that inconclusion the fall of the
zoning administrator discussed with Holloway Kelseyand the concerns that

fact,they expressed. In Holloway testified that the zoning administrator
very helpful“was . . .and answered our concerns and questions.”our

Though petitionersthe contend that the zoning administrator failed to
provide them with her April 2005 letter concerning setbacks for the

home,Strochlics’ new the record establishes neither finallyhow this letter
materialized nor whether the letter was anywithheld or secreted with

Moreover,pretense 2006,or intent. in May Holloway Kelseyand had the
opportunity to planreview the final and the file petitionersitself. The do not
dispute that the Town followed the public posting procedure when the
permit 28,2006,was April thus, minimum,issued on and at a Holloway and
Kelsey had an opportunity to observe this simplynotice. The record does
not asupport conclusion that the zoning ignoredadministrator concerns or
questions expressed to her by Holloway or Kelsey process,about the

tactics,inengaged dilatory or otherwise refused or failed to offer assistance
on inquiries they made or theyconfusion expressed.

record,On this we cannot endorse imposing upon the zoning adminis-
trator a dutyconstitutional to have taken some initiative to educate
Holloway Kelseyand about the pendency of the project and about the
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havepetitionerstheAccordingly, we concludeappeal process.andpermit
that the Towntheir contentionsupportsthe recordestablish thatfailed to

to its citizens.assistanceduty providetoin its constitutionalfailed

Affirmed.
Galway Hicks, JJ.,Dalianis, Duggan, and concurred.
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