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(WilburMiddleton,McLane, RA., A.of ManchesterRaulerson &Graf,
brief),Glahn, the for the defendants.III M. Hamel onand Adam

defendants, and Tina LaRochelleDUGGAN, BoyntonRobertJ. The
(LaPointe, J.)(tenants), the Hooksett District Courtappeal a decision of

LLC,Hooksett,Liam forby plaintiff,in an action theruling against them
upon nonpayment ofpropertyrent of certain basedunpaid possessionand

(2007). to establishplaintiffhold that the failedRSA 540:13 Werent. See
at RSA 540:12propertythe or of the issue. Seethat it is owner lessor

that,(2007). the filed an action to recoverplaintiffholdWe further because
tenants, the tenants wereunpaid againstand rent thepossessionboth

defense, claim, responseinor counterclaimstatutorily anyentitled to raise
(2007).540:13, we reverse.Accordingly,See IIIplaintiff’sto the action. RSA

2005,at least DecemberfollowingThe record the facts. Sincesupports
inan at Hooksett Road Hooksettapartmentthe tenants have rented 1373

(the 4,2007,a lease on a month-to-month basis. On Juneproperty) without
forBernard, manager, hand-delivered a demand rentLindsay plaintiff’sthe

10, 2007, aBernard served the tenants withJuly againto the tenants. On
an notice thefor Bernard then sent eviction to tenants ondemand rent.

3,2007,25, bythe 2007.July ordering premises Augustthem to vacate
2007, against6, plaintifffiled a writ behalf of theAugustOn Bernard on

intenants, and rent theapartment unpaidof theseeking possessionthe
$2,350. signed and filed anday,of That same Bernard alsoamount

(affidavit), plain-theof which certified thatOwnership/Tenancy”“Affidavit
personthat thethe owner of the The affidavit also statedproperty.tiff was

incorrect,ifthe that certificate issigning “understand^] th[e] th[e]affidavit
omitted.)summarily by (Emphasisthe court.” Themaycase be dismissed

21, 2007, and, in theirappearances Augusttenants filed se onpro
forms, chaptercounterclaims under RSA 540-Aappearance asserted

(2007).
2007,4, athearing SeptemberThe trial court held a on whichmerits

theappeared plaintiff, appeared proBernard on behalf of the and tenants
plaintiffthe of the the trial court noted that thebeginning hearing,se. At

seeking unpaid possession property uponboth rent and of the basedwas
explained:of rent. It furthernonpayment

havetry, theyhas to the burden of andproofPlaintiff meet[T]he
Hooksett,owner, actuallythe LLCto establish that named Liam

this And the to the extentrepresentative,owns I assumeproperty.
that, ortestify bywill establish that deedqualifiedshe’s to about

totestimony or however she chooses do it.
properto notices are inAnd then she has establish that the

inway... I’ll swear the Plaintiff’sproceedform. So the we’ll is
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representative. first the of her authorityShe’ll address issue to
Hooksett, that,on ofappear beyondbehalf Liam And thenLLC.

she’ll, past that,if she gets tellingshe’ll start me about ownership
and the that were given.notices

that the plaintiffs plaintiffBernard then testified she was the hadmanager,
members,three appearance“those members authorized on[had] [her]

Hooksett,Liam hearing,”behalf of LLC at personal[the] and she had
of the matters at issue. Based this trialknowledge upon testimony, the

represent plaintiffcourt found that Bernard in thecould the action.
testimonythe trial court heardSubsequently, from Bernard and both

tenants theconcerning givingfactual circumstances rise to the action. The
essence of thattestimony payBernard’s was the tenants had failed to rent
for July First,June and 2007. The tenants raised two issues in defense.
they claimed that an individual named Kevin notMcCarthy, plaintiff,the
was the actual the property. Althoughowner of Bernard had not previously
demonstrated, by evidence or testimony, plaintiffthat the was the actual
owner theof the trial court didproperty, not address this issue.

Second, the toattempted testify theytenants that had rentwithheld
apartmentbecause their theviolated standards of for andfitness health

(2007).safety and was therefore uninhabitable. See RSA 540:13-d They also
toattempted testify to facts underlying their counterclaims under RSA

court, however,chapter 540-A.The trial prevented the tenants from raising
(1)either the defense or counterclaims. It ruled: the tenants notcould

assert arisingcounterclaims RSA chapter againstunder 540-A posses-a
(2)sory rent;action based upon nonpayment of and the tenants had “failed

to withcomply the statutory prerequisites of RSA by540:13-d” not paying
rent “in due,” and,escrow it therefore,... as bec[ame] could not aassert

fordefense breach of the warranty of habitability under that statute.
the inAccordingly, trial court favor plaintiff.ruled of the

On appeal, the tenants theargue that trial court’s decision should be
(1)reversed because: the plaintiff failed to establish that it was the actual

(2)owner property;of the the court erroneouslytrial prevented them from
(3)counterclaims;theirraising to the extent that RSA applied,540:13-d the

trial court it aserroneously requiringconstrued them have previouslyto
(4)paid escrow;rent into and Bernard complyfailed to with District Court

1.3(D).Rule
Resolution of requiresthis case us to construe several statutory provi-

sions. In statutorymatters of interpretation, we are the final arbiters of the
legislative intent expressedas in the thewords of statute aconsidered as

Edmunds, 498, (2007).whole. In the Matter Carr & 156 N.H. 503-04of
When examining language statute,the of a we ascribe the andplain
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legislativeinterpretId. at 504. Weto the words used.ordinary meaning
legislaturewhat thewill not consideras written andintent from the statute
see todid not fitlegislaturethat thelanguageor addhave saidmight

of the overalla statute in the contextinterpretId. alsoinclude. We
trial court’sreview thenot in isolation. Id. Westatutory scheme and

82,151 N.H. 84Peabody,Hutchins v.a statute de novo.ofinterpretation
(2004).

failed to meet its burden ofplaintiffthat theargueThe tenants first
540:12, entitledof the RSAproperty.that was the actual owneritproving

owner, lessor, at aAction,” purchaserthat or“Possessory provides “[t]he
mayreal recoverany tenement or estateforeclosure sale ofmortgage

inlessee, personotheroccupant, mortgagor,from a orthereofpossession
thequitafter in to sameright, writingit without noticeholdingpossession,

seeking of thepossessionThe filed a writprescribed.” plaintiffhereinas
action, provewas toThus, requiredin theprevail plaintiffto thisproperty.

“owner, lessor, mortgageat a foreclosure sale”purchaserthat it was the or
540:12.property.of the RSA

however,record, demonstratingno that theThe contains evidence
never that themet of these Bernard testifiedany requirements.plaintiff

property. Althoughof the Bernard attachedwas the actual ownerplaintiff
theplaintiffto in that the was owneran affidavit the writ which she certified

hearing.not admitted as evidence at theproperty,of the that affidavit was
aIndeed, findingthe the affidavit nor madetrial court neither referenced

Rather,the based this affidavit. theplaintiff property uponthat the owned
hearing assumptioncourt to have with the on theappears proceededtrial

the owner.plaintiff property’sthat the was
have tomay uponthe the trial court relied this affidavit findTo extent

itplaintiff property,the the of the erred. The so-calledthat was owner
“certifying]” plaintiffthat was that the wasmerelyaffidavit states Bernard

not that it orproperty,the owner of the but does indicate was notarized
Further, affidavit’s that thesigned under oath. the assertionotherwise

bythe is other evidenceproperty unsupported anyis the owner ofplaintiff
record, by Bernard. because theincluding testimony Accordingly,in the

meet its of that it was the owner of theestablishingfailed to burdenplaintiff
540:12,as under reverse.required RSA weproperty,
trial themargue erroneously preventedThe tenants next that the court

counterclaims, and misconstrued RSA 540:13-d asraisingfrom their
paid theythem to have rent into escrow before could assert therequiring

holdingthe of thatstatutory defense for violations of standards fitness. Our
theproving ownership propertymeet of ofplaintiffthe failed to its burden

questions.it forunnecessarymake us to address thesenormallywould
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issues, however,These inmay onlyarise not other unrelatedagain,
actions, respect concerninglandlord-tenant but also with to another action

tenants,these this and the actual owner of theproperty, property. See
(1985).708, Thus,125 N.H. 719Appeal League,Anti-Pollutionof Seacoast

judicialin the of willeconomy, questions.interest we address these Id.
statutory provisionsSeveral the with a“provide summarylandlord

courts,”process obtainingfor a of in districtpossessionwrit the and
-“provideG tenants with defenses on of theirbased landlord violations

HampshireSzypszak,obligations.” Practice,17 C. New Real Estate
9.07, (2007).(2003);§ at 233 ch. providessee RSA 540 After the landlord the

notice, 540:2-:5, :12,tenant with seeproper mayRSA the landlord
possessory bycommence a action based ofupon nonpayment filingrent a

inwrit district court. See RSA 540:13. In addition to ofseeking possession
property,the has option unpaidthe landlord the to make a claim for rent.

540:13, III; Auto, 216,See RSA see Matte 152Shippeealso v. N.H. 218-19
(2005).

When rent,a “landlord to makeelects a claim for the courtunpaid shall
defense, claim,consider orany bycounterclaim the tenant which offsets or

540:13,reduces the amount to theowed III (emphases[landlord].” RSA
added). circumstances,In these the court that“[i]f finds the landlord is

possession ground rent,entitled to on nonpaymentthe of of shallit also
If, however,the money judgment.”award landlord a Id.

the court determines that the amount owed by the landlord to the
tenant, aas result of orset-off counterclaim exceeds or theequals
amount of rent chargesand other lawful thebyowed tenant to the
landlord, in thejudgment possessory ingrantedaction shall be
favor of the If thetenant. court finds that the tenant’s counter-
claim the nonpayment,exceeds amount of the moneya judgment
shall inissue favor of the tenant.

Id.

case,In this the trial court prevented the tenants from asserting a
defense under RSA 540:13-d and counterclaims under RSA chapter 540-A.
First, the courttrial ruled that the tenants could not assert counterclaims
arising under RSA chapter 540-A a possessionto action uponbased
nonpayment of rent. In doing,so the trial court appears to have overlooked

III,540:13,RSA which expressly permitted the to anytenants raise claim
or counterclaim that oroffsets reduces the amount owed to the landlord.
RSA 540-A:2and RSA prohibit540-A:3 landlords from inengaging certain
actions, including a right toviolating quiet enjoymenttenant’s of his
tenancy, 540-A:2,see willfully causingRSA and ofinterruption utilitythe
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540-A:3, 540-A-.4, rightII tenant a toservices, givesI. RSA thesee RSA
Therefore, soughtplaintiffbecause theforrelief such violations.seek

claim oranyto considerrent, statutorily requiredthe court wasunpaid
540-A,tenants, thatchapterunder RSAby including onecounterclaim the

540:13, III.RSAplaintiff.amount owed to the Seeoffset or reduced the

raising a defenseSecond, the tenants frompreventedthe trial court
statute, leased or“when a premisesthatunder RSA 540:13-d. Under

theis violation of standardsfor in substantialpurposesrented residential
materially affects thesafety, and the violationfitness for health andof

toan affirmative defense anof the tenant hashabitability premises,the
Hutchins, N.H.of rent.” 151 atfor onpossession non-paymentaction based

formaintainingthe from an action“This landlordprecludes84-85. defense
540:13-d,inas the factors set forthlong [RSAof rent so fournon-payment

1(a)] at a tenant this affirmativehave been Id. 85. When raisessatisfied.”
defense,

athe action continued formay [possessory]the court order
to exceed month to enable the [landlord]reasonable time not one

ordered,At the isremedyto the violation. time such continuance
anythe to court rentrequire paythe court shall into[tenant]...

or due as it becomes due.becomingwithheld thereafter

added).540:13-d, II (emphasisRSA

from thisraising statutoryThe trial court the tenantsprevented
because, view, complyin in had to withpartdefense its the tenants “failed

byof rent “instatutory prerequisites payingthe RSA 540:13-d” not
540:13-d, II,language... as due.” The of RSAplainescrow it bec[ame]

however, any rent orrequires pay becominga tenant to into court withheld
toonly givein circumstances where a court continues an actiondue those

Contraryan to the violation. to the trialopportunity remedythe landlord
thatruling, suggests requiredin RSA 540:13-d a tenant isnothingcourt’s

at such a continuance. The trialpay anyto rent into escrow time before
540:13-d,interpretationthus in of II.court erred its RSA

540:13,plaintiff unpaidThe in this case elected to seek rent under RSA
claims,Therefore, defenses,anywere to raise orIII. the tenants entitled

to the action. To the extent theresponse plaintiffscounterclaims in tenants
540:13-d, I,under needed to meettheyraised an affirmative defense RSA

statute, which, among requiredfactors in other thethings,the four that
that, not in“prove[] by convincingto clear and evidence whiletenants

rent, plaintiff].”in the to[they] provided [thearrears notice of violation
1(a).540:13-d, tenants, however, paidnot havewere toobligatedRSA The

Further,they such a becauserent into escrow before asserted defense.
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nothing in the trialsuggeststhe record that court ordered a continuance to
allegedthe to of the ofplaintiff remedyallow the violation standards fitness

safety, required paidhealth the tenants were not to to thefor and have
court rent or due. the trial court erred inbecoming Accordingly,withheld

raising anythe tenants from or counterclaims to thepreventing defenses
action.plaintiff’s

that,argueThe in a underraisingtenants addition to defense RSA
540:13-d, they implied warrantyalso asserted a breach of the common law

Burns, 87, (1971)111habitability.of See Kline v. N.H. 92-93 (recognizing
leases;inof thatimplied warranty habitability explainingresidential a

may reformation,tenant basic damages,obtain contract remedies of and
an forby instituting warranty byrescission action breach of or offsetting

landlord;adamages against against byhis claim made him the and setting
decidingforth factors to be considered in whether there has a breachbeen

contend, therefore,warranty).of The tenants that the trial erred incourt
applying the of RSA to theirrequirements 540:13-d counterclaim for

of implied warranty record,breach the common law Thehabitability.of
however, fails to demonstrate that the tenants raised a counter­distinct
claim for breach the law implied warranty habitabilityof common of at the
trial court.

At hearing,the the thatgenerally theytenants stated raisingwere
ofviolations fitness. The trial court treated the tenants’ counterclaim as a

statutory underdefense RSA 540:13-d. The tenants disputednever this
characterization either at the inhearing or a motion for reconsideration.
Thus, the trial had opportunitycourt no to consider the interplay between

impliedthe common law ofwarranty and thehabitability statutory defense
under RSA 540:13-d. While acknowledgewe that the tenants were self-­
represented court,in the trial longstandingour rule is that we do not
review matters not raised at the earliest possible time. See Mortgage

764, (2006).Specialists Davey,v. Therefore,153 N.H. 786 because the
review,tenants failed preserveto this issue for appellate we not reachneed

(2004).Tiberghein Co.,it. See v. B.R. Roofing 391,Jones 151 N.H. 394
Finally, the thearguetenants that trial court in dismissingerred not the

uponcase based Bernard’s to complyfailure with CourtDistrict Rule
1.3(D)(1) before on ofappearing questionbehalf the plaintiff. This is
unlikely to again,arise as we that parties byassume the will theabide rule

1.3(D)(1)in future actions. Dist. (settingSee Ct. R. forth requirements for
non-lawyers who to appear, plead, prosecuteseek or anydefend action for

(1)any party, including filing clerk powerwith the of court a notarized of
attorney signed by partythe the non-lawyer appear,for whom seeks to and
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discloses certain(2) non-lawyerin which theunder oathan affidavit
information). this Hoebee v.we address issue. SeeAccordingly, need not

(1953).168,Howe, N.H. 17498

Reversed.

Galway JJ.,Hicks, concurred.Broderick, C.J., Dalianis, andand

Grafton
No. 2007-702

Kelsey,T. II & a.Preston

v.

Town of Hanover

21,Argued: May 2008
20,Opinion August 2008Issued:


