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II, above,in sectionthis issueaddressedtrial court. Weby theto deference
here.our discussionrepeatnotand need

Affirmed.

Duggan JJ.,Galway, concurred.Dalianis, andBroderick, C.J., and
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Edward, Jr., PLLC, (EdwardPhilpot,D. of D. Philpot,Laconia Jr. on the
orally),brief and for plaintiffs.the

(RobertP.C.,VarneyWalker & of Wolfeboro C. briefVarney on the and
orally), for the defendants.

Gartrell, (AriGallagher, P.C.,Callahan & of B.Concord Pollack on the
memorandum), for the Home Builders & Remodelers ofAssociation New
Hampshire, as amicus curiae.

(.RichardGagliuso Gagliuso, P.A.,& of Merrimack GagliusoC. and Kelly
memorandum),J. Gagliuso on the Contractors,for Associated Builders &

Chapter, as amicus curiae.NH/VT.

Galway, The plaintiffs,J. Howard Guyotte LouiseJoseph and A
Guyotte, defendants,and theappeal, BayMichael O’Neill and Shores

LLC,Building and Remodeling, from across-appeal, jury verdict in
(Smukler, J.)Superior Court in favor of the defendants. We affirm.

2004,The supports followingrecord the In plaintiffsfacts. the contracted
with the defendants to aconstruct house in Laconia. projectThe was

(bank).financed aby construction loan from ByCentrix Bank the terms of
bank,the loan agreement with moneythe to bewas disbursed to the

plaintiffs lumpin sums at various forpayintervals to the construction as
work completed. disbursement,was To receive each plaintiffsthe were
required to submit to the bank a of“Builder’s Waiver Mechanic’s Lien”
(lien waiver) signed by the defendants. A oftotal six lien werewaivers
submitted to the bank.
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stated, part:in relevantlien waiverEach

allthis waiverthe date ofthat as ofstatesundersignedThe
havepropertyfor thisthe ownerdue fromand paymentsinvoices

following [invoice.]for theexceptpaidbeen
lien, or claim orand allanyreleasesherebyundersignedThe

underbuilding premisesandlien, describedon said aboveright to
to mechanicsrelatingHampshireNewthe State ofofthe statutes

both, by thefurnishedmaterials orliens, of labor oron account
the periodforpropertyof saidto the accountundersigned

thein to bepresumednot filledof_(ifthe datethrough
waiver) of the above statedexceptionthewithof thedate

>invoice(s).outstanding
invoice(s) undersignedtheoutstandingtheofUpon payment

anyfrom andTrust of andBank &the owner and Centrixreleases
waiver,of thisof the dateowingdue and [as]for moniesall claims

to NewpursuantLienassert a Mechanicrightsall toand
states thatundersignedThelaw, relative to the same.Hampshire

enforceable, that we have not beenandshall bethis waiver
Waiver, the facts asthis andto executeby any partyinduced

penaltyandvoluntarily given pains [of]underin it areasserted
perjury.

werethe lien waiversrequested,amountsdates andExcept for different
five liento the firstpursuantdefendantspaidThe theplaintiffsidentical.

14,2005. admitplaintiffsTheFebruarywaivers, ofwhich was datedthe last
lien datedto the sixth waiverpursuantnot paidwerethat the defendants

25, 2005.April
the the defendants2005, plaintiffs,withdisagreementdue to aMayIn

job.thecompletetohired other contractorsplaintiffsand theceased work
defendants, theythat2005, allegingthethe suedplaintiffsIn November

theyand thatspecificationsto theaccordingthe househad failed to build
Thethe contract.by parties’requiredto workcompletehad failed

had breached thecounterclaimed, that thealleging plaintiffsdefendants
contract,the andamounts due underpaytoby failingparties’ agreement

enriched.unjustlyhad beenplaintiffsthat the
themoved to dismissevidence, orallythe plaintiffsofAt the close

withcompliedhad notclaims, that the defendantsarguingdefendants’
theirsupportinsufficient tothe evidence wasand thatdiscovery requests

claimscontended that the defendants’theAdditionally, plaintiffsclaims.
claimplaintiffs’denied theThe trial courtthe lien waivers.bywere barred

did not addressjury,to the butgoinsufficient tothe evidence wasthat



619

the withcomplied plaintiffs’ discoverywhether defendants had the re-
rule plaintiffs’ argumentThe trial court also declined to on thequests.

waivers, bythe plaintiffsthe lien but allowed to address it laterregarding
foundSubsequently, jurymemorandum. the for the defendants and

$43,422.84in Thedamages. plaintiffs post-trialawarded them filed various
dismiss;including:motions a renewal of their oral motion to motions for

(JNOV); to setjudgment notwithstanding the verdict motions aside the
verdict; The trial damageand a motion for remittitur. court remitted the

$35,324.00,to the plaintiffs’award but otherwise denied motions. After
denied,ensuing motions for clarification and reconsideration were the

parties cross-appealed.
several arguments appealAs of the on relate to theplaintiffs’ lien

waivers, plaintiffswe together.address them The first contend that the trial
dismiss, JNOV,erred in theirdenyingcourt motions to for and to set aside

verdict, arguedthe which all that bythe defendants’ claims were barred the
Accordinglien waivers. to the the lien actplaintiffs, generalwaivers as

releases both of the to assertright any bymechanic’s liens and claims the
“anydefendants for and all as of the themonies due date of release.” More

specifically, the theplaintiffs argue that defendants are barred from
asserting is,their for any anyclaims “extra” items—that beyonditems
those covered in parties’the construction contract—which were not
invoiced, as well for performed pursuantas work theto contract that
predated the dateeffective of the fifth lien waiver. Because the defendants’

waivers, contend,are lienby plaintiffsclaims barred the the the trial court
inerred denying their motions to avoid or overturn jury’sthe inverdict
of thefavor defendants. The defendants counter that the plaintiffs’

interpretation erroneous,of the lien waivers is thebecause use of the
phrase “relative to same” in preventsthe the lien waivers them actingfrom

generalas Alternatively,releases. the defendants that ifargue plain-the
reading correct,tiffs’ is the evidence at trial thatdemonstrated their claims

were not barred lienby the waivers.
Though we uponreview each motion ruled by the trial court aunder

standard,different any standards,we conclude that under of the applicable
the doplaintiffs prevail.not The ofstandard review for motiona to dismiss
(or nonsuit) is to if,take the evidence andpresented determine viewed most
favorably to the non-moving party, it establishes a prima case.facie

Co.Renovest v.Hodges Development Corp., 72, 75 (1991);135 N.H. see also
(1986).773,Morrill v. Tilney, 128 N.H. 777 Denying the motion properis if

the defendants’ areallegations reasonably of asusceptible construction
Ritzo, 210, (1996).that permit recovery.would Bohan 141 212v. N.H.

Similarly, partya entitled onlyis to JNOV when the sole reasonable
evidence,inference that drawn frommay be the which must be viewed in
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inoverwhelminglyis sononmoving party,to thefavorablemostlightthe
v.Blouincould stand.contrary verdictthat nomoving partyof thefavor

the(2007). granttowhether704, decidingIn706Sanborn, 155 N.H.
theintoinquireorthe evidenceweighcannotmotion, trial courtthe

conflicting, orat trial isadducedIf the evidenceId.credibility ofwitnesses.
drawn, deny thethe court mustmayinferences beif reasonableseveral

a motion fordenial ofa trial court’sof review ofstandardId. Ourmotion.
court’sthe trialnot overturnand we willextremely narrowisJNOV

Id.exercise of discretion.an unsustainabledecision absent
againstconclusivelyif it isset asidemay only bejury’sa verdictFinally,

mistake, orpartiality,result ofif it is thethe evidence orweight ofthe
(2006).764, 771 For a153 N.H.Davey,v.Mortgage Specialistscorruption.

it must be onethe evidenceweightthe ofconclusively againstto beverdict
the trialnot overturnreturn. Id. We willjury couldreasonablethat no

unless it is anjurythe verdictto set asideof a motioncourt’s denial
of discretion. Id.exerciseunsustainable

generalact asthat the lien waiversnoted, contendplaintiffsAs the
anyandmechanic’s liensregarding bothrightsthereleases of defendants’

if acceptEven weprovided.materialsfor work done ormoneyforclaims
solely purposeswe do forcontrolling, whichinterpretation asplaintiffs’the

terms,By theirwould not be barred.claimsappeal,this the defendants’of
dates, “all invoices andthat, effectiveas of theirprovidethe lien waivers

for monies due andthat “all claimsandpaid,due” have beenpayments
“extras,”for O’Neilldefendants’ claimsRegarding theare waived.owing”

items, noanyof “extra”that the costagreedhadpartiesthetestified
undertaken, at thepaidwould beitems wason thosematter when work

awas converted towork, loanwhen the constructionof thecompletion
thatwas, therefore, jurytheevidence beforeTheremortgage.conventional
dueclaims for “moniesitems were notclaims for “extra”the defendants’

any of the lienthe effective date ofdue” atowing” “paymentsor forand
of whenregardlessinfer thatjurythe topermittedThis evidencewaivers.

only ripenedthemclaims forthe defendants’completed,“extras” werethe
the lienthe execution ofowing”and well afterfor “monies dueinto claims

paid.notand the defendants werewaivers, loan was convertedwhen the
wereclaims for “extras”that the defendants’there was evidenceBecause

favorable towaivers, the standard mosteven underby the liennot barred
denyingin theircourt did not errthat the trialwe concludeplaintiffs,the

motions.

to survive wouldsuch claimspermittingthatargueThe plaintiffs
thethe ofpriorityto maintainof the lien waiverspurposetheundermine

(2002)RSA 447:12-amechanic’s lien. Seeany potentialloan overbank’s
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that a lien(providing bymechanic’s secured an attachment has priority
any Here, however,over construction mortgage). the defendants do not

loan,challenge prioritythe of the any opportunitybank’s and to secure or
perfect the mechanic’s lien that arises provisionfrom the of labor or
materials, 581,see Daniel v. Hawkeye Funding, 150 N.H. 583Duke/Fluor

(2002).(2004), 447:9,passed. Moreover,has See RSA :10 the defendants do
disputenot that the lien waivers were effective in theirwaiving right to

lien,assert a but only theywhether were effective in waiving their claims
Thus,for payment. rejectwe the plaintiffs’ argument that permitting the

defendants to pursue their claims purposeundermines the of the lien
waivers.

Regarding the money contract,defendants’ claim for owed under the
O’Neilltestified that the $12,038defendants were owed for work completed
pursuant parties’to the claim,contract. With respect to this he testified

done,regarding owed,the work and amounts in the context of an exchange
relating to work appearing on the invoice submitted with the sixth lien
waiver. Also during testimony,this he stated that the plaintiffs were due
certain credits for work not completed, but nevertheless referenced on the
invoice theaccompanying Thus,sixth lien waiver. there was evidence that
the defendants’ claims under the contract arose from items referenced in
the sixth lien plaintiffswaiver. The admitted that theybecause paydid not
the defendants pursuant waiver,to the sixth lien that lien waiver was never
effective. evidence,From this jurythe could find that bythis claim the
defendants was for bywork covered waiver,the sixth lien and that since the
sixth lien waiver paid,was not the defendants could collect on their claim
for work under the contract. Accordingly, even under the standard most
favorable to the plaintiffs, we conclude that it was not error for the trial

denycourt to their motions relative to the defendants’ claim for amounts
due under the contract.

Next, plaintiffsthe argue that the trial court erred in not granting
inremittitur the amounts requested. defendants,The in their sole argu-

ment on cross-appeal, contend that the trial court erred in remitting the
award at all.

Whether remittitur should be ordered rests with the trial court’s
sound discretion. Boynton (2006).v. Figueroa, 592,154 N.H. 606 Direct

damagesreview of a award is the responsibility of the trial judge, maywho
excessive,disturb a verdict as inadequate,or if its amount conclusivelyis

against the weight of the ifevidence or it is manifestly exorbitant. Id. The
amount of a verdict is conclusively against the weight of the onlyevidence
if no reasonable jury could have reached it. Id. Once the trial court has
reviewed the amount of the standard,verdict under this we will not disturb



622

make it. Id. at 606-07.person couldfinding unless no reasonablejudge’sthe
discretion, reverse the trialof we will notexercisean unsustainableAbsent

modify the verdict’sseekingat The topartyId. 607.court’s decision.
record,of the weheavy uponId. Based our reviewa burden.amount bears

in ofengagenot an unsustainable exercisethat the trial court didconclude
remittingin the verdict.discretion

discussed, “extras”raised claims for and forthe defendantsAs
contract, to the amounts owedunder the and O’Neilltestifieddueamounts

claims were notBecause there was evidence that thosefor that work.
to thewaivers, jury damagescould award defendantsby the lien thebarred

contend, however, jurythe did not takeplaintiffsThe thatfor their claims.
to which were entitled whentheyvarious credits and offsetsinto account

thereof the that wasits award. review record showscalculating Our
bytestimony some of the credits claimed theconflicting about at least

claimexample, the contend that the defendants’ forplaintiffs. plaintiffsFor
formoney permitsfees should remitted because the waspermitting be

testified,in first and disbursement. how­requisitionincluded the O’Neill
disbursement,ever, the first andmoney paidthat the not from that thewas

topart scope jury acceptnot of the of his work. The was freepermits were
offsets,other and andreject testimonyor this and and evidence of credits

inweight give makingto the and credence to to this evidence itsdetermine
Devereaux, 454,Transmedia Co. v. 149 N.H. 461award. See Restaurant

(2003). remit theconclude that the trial court’s decision not to awardWe
claimed wasby plaintiffswith the offsets or credits the not anconsistent

exercise ofunsustainable discretion.

remitted,the the trial court the trial courtRegarding actuallyamount
$43,422.84 $35,324.00.tojury’sdecreased the award from O’Neill testified

$12,038 $23,286 “extras,”to for under the and forbeing owed work contract
$35,324. fact,a In specificallytotal of he testified that the defendants’ “total

$35,324. any placeclaim” was for The defendants do not to in thepoint
Thus,they anystate for other the trialrecord where claims amounts. court

$35,324find inreasonably any againstcould that award excess of was the
Therefore, trialof the evidence. we will not disturb the court’sweight

to remit thedecision award.
the that the defendants committed variousFinally, plaintiffs contend

theviolations. the the matter with trialdiscovery plaintiffsWhen raised
dismiss,in their oral to the trial court stated that itcourt motion

(1)the that: O’Neill testified toplaintiffs argue althoughunderstood to
costs, documents, as had not“daybook,”such his beensupportingcertain

therefore,and,in the claimsdiscovery, defendants’ should bedisclosed
the the claims topermit gobecause evidence was insufficient todismissed
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(2)the tojury; requested discoveryto and the failure disclose certain
justified Despite being giventhe sanction of dismissal. the toopportunity

so, plaintiffs objectdo the did not to the trial court’s characterization of
Thus, inarguments. argumentstheir we address the the same manner as

did the trial court.

plaintiffs’ argumentthe that the failure to certainRegarding disclose
a discovery justifyitems constituted violation sufficient to the sanction of

dismissal, forpreserved appellatewe conclude that the issue has not been
not issue not theanyreview. We will review that was raised in notice of

(2002).Blackmer, 47, 49State n N.H.appeal. only by149 The issue raised
plaintiffsthe in aappealtheir notice of relative to motion to dismiss is the

trial inargument dismissingthat the court erred not the defendants’ claims
upon lien rulingbased the waivers. Because the trial court’s on the

plaintiffs’ motion to discoverydismiss for violations was not preserved, we
notdo address it.

claimRegarding their that the evidence supportwas insufficient to the
claims,defendants’ the plaintiffs contend that during discovery they

therequested production of certain documents and supporting evidence
claims,relating to the defendants’ and that some items were disclosed.

According however,to the plaintiffs, O’Neillduring trial testified to various
costs and whichexpenses supported bywere not the disclosed documents.

plaintiffsThe argue that because supporting documents notwere disclosed
in discovery, inthe trial court erred permitting testimonyO’Neill’s about

Also,expenses.these costs and plaintiffsthe argue that without the
supporting requested,documentation they O’Neill’stestimony was insuffi-
cient to support the defendants’ claims.

We review a trial court’s decision on the management of discovery and
the admissibility of evidence anunder unsustainable ofexercise discretion

Figlioli Cos., (2005).standard. v. 618,R.J. Moreau 151 N.H. 626 To meet
standard, plaintiffsthis the must demonstrate that the trial court’s ruling
clearlywas untenable or unreasonable to the prejudice of their case. Id. We

review ofsufficiency the evidence claims as a matter of upholdlaw and the
findings and rulings of the trial court theyunless are inlacking evidential
support byor Minichiello,tainted error of Fisher 188, 190law. v. 155N.H.
(2007).We accord weightconsiderable to the trial court’s onjudgments the
credibility of witnesses and the weight to be given testimony. Id. We view
the in lightevidence the most favorable to the defendants. Id.

During plaintiffs objectedtrial the to testimonyO’Neill’s regarding
that,various damage theyitems of argued, were supportingwithout

documentation, theand trial court either objectionsoverruled their or
limited testimony. appeal,O’Neill’s On the plaintiffs argue that because
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expenses, havinghis withouttestifyto aboutpermittedwasO’Neill
documents, opportunitywere “denied the totheythe requesteddisclosed

claims, withattack the associatedon those to costs[O’Neill]cross examine
claims, to prejudice.”those their Weclaims or the reasonableness ofthose

that the trial court’s decision tothat have not shownplaintiffsconclude the
their case.testimony prejudicedO’Neill’spermit

numerous invoices andThe introduced as evidencedefendants
home, andplaintiffs’the O’Neill testified tofor work done onreceipts

contract,incurred, partas of the whichcosts either as “extras” orvarious
cross-examination, opportu­had numerousplaintiffsnot On thepaid.were

in in thesupportedthe documents evidence factquestionnities to whether
the costsclaims, memoryout that his about ofpointdefendants’ and to

inaccurate, innot accord with the evidencesome items be ormight
Thus, tohad the cross-examine O’Neillprovided. plaintiffs opportunitythe

claims and on their amounts and reasonableness.on the defendants’
any bythat extent there failure theAccordingly, agreewe do not to the was

disclose, the plaintiffs’to such failure case.prejudiceddefendants

to permitAs to their that the evidence was insufficient theargument
the trial court thatgo jury,defendants’ claims to to the ruled O’Neill’s

defendants,intestimony, taken the most to thelightsworn when favorable
favor,in thecredibilityand issues resolved defendants’ wasbeingwith of

the trialagreeto the defendants’ claims. We with court.supportsufficient
the formoneytestified the work and owed thatcompletedO’Neill about

plaintiffsthat the contend waswork. Even without the documentation
this taken in most to the defen­necessary, testimony, lightthe favorable

dants, a dismiss and thepermitwas sufficient to survive motion to to claims
We, therefore, upholdthe the decision the trial court.go jury.to to of

Affirmed.

DugganBroderick, C.J., Hicks, JJ.,Dalianis,and and concurred.


