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however, failed toStantons, that Lassondefees). thewithagreeWecounsel
theraise it beforereview, he failed tobecausefor ourthis issuepreserve

(2007).787, As the794155 N.H.Hosp.,Dent v. Exetercourt. Seetrial
demon-the burden ofboreLassondequestion,particularon thisappellant

Sup.id.;below. Seeunder Harkeeman awardhe requestedthatstrating
for clarification16(3)(b). motionpost-trialLassonde’sreview ofR. OurCt.
record,the revealsremainder offees, as theof as wellan awardregarding

fact, perceivedthat Lassonde’sIn we observeso.he failed to dothat
amotion, not [have been]fees, “[would]in histo as stated“entitlement”

of bad faith.”anyfrom claimstemmingfunction of the Courtdiscretionary
this issue.to addressAccordingly, we decline

part;inin vacatedpart;Affirmed
remanded.and
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(Nicholas Cort,A.Kelly Ayotte, attorney assistantgeneral attorney
general, orally),on the brief and for the State.

Brooks, defender, Concord,James T. assistant appellate of on the brief
orally,and for the defendant.

DUGGAN, defendant, Dansereau,J. The Michael aappeals ruling by the
(McGuire, J.)Trial Court his motion to vacate hisdenying convictions and

sentences. hold that the unlawfullyWe defendant was sentenced to an
(2007)11(a)imprisonment 651:6,extended term of under RSA and three

V(a) (2007).651:2,years probation under RSA Accordingly, we vacate his
resentencing.sentence and remand for

8,The 2006,relevant factsfollowing undisputed.are On March the
defendant, State,to an withpursuant agreement guiltythe topleaded two

J.)counts of class A misdemeanor sexual assault. The Trial Court (Conboy,
insentenced the defendant with plea agreement.accordance the theOn

count,first the defendant received monthstwelve stand committed. On the
count, consecutive,second athe defendant received suspended sentence of

two to five under theyears statute,extended term of imprisonment RSA
651:6,11(a), V(a).651:2,years probationwith three under RSA This latter

record,sentence was basedpartly upon the defendant’s prior which
(1)included: a 1983 conviction for which he received a sentence of three to

(2)committed;yearsten stand a 1989 conviction for hewhich received a
(3)suspended ofsentence three and to years;one-half seven and a 1993

suspendedconviction for which he received a sentence one andof one-half
years.to three

sentence,After serving the twelve-month the defendant was released on
probation, during violatingwhich time he was arrested for the ofconditions

probationhis for failingand to as a sexregister offender. The defendant
subsequently moved to vacate of sentences,both his convictions and
arguing that his sentence on count inthe second was twoillegal respects.
First, he that he eligibleasserted was not for an extended term of
imprisonment previouslybecause he had been prisonsentenced to only
once, required 651:6,11(a).not by Second,twice as RSA he contended that

V(a)three-year 651:2,his termprobation violated RSA because that statute
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result, theayears. Asonlyterm of twoprobationa maximumauthorizes
voluntary,andknowing, intelligent,was notpleaclaimed that hisdefendant

andunder both the Staterightsprocesshis dueviolatedand his sentence
Constitutions.Federal

ruledmotion. Itthe defendant’sdeniedthe trial courthearing,After a
forconvictionsincluded tworecordthat, priordefendant’sthebecause

for aneligibleheyear,of one wasin excesssentenceswhich he received
oflegalitythecourt did not addressTheimprisonment.term ofextended

term.three-year probationthe
(1) inthe trial court erredthat:arguesthe defendantappeal,On

11(a) qualifysentence to651:6, allowing suspendedaasRSAinterpreting
(2) trial courttheimprisonment;term ofan extendeda topredicateas

(3)stand;to andperiodthree-year probationthein permittingerred
trial court forremand to thewe shouldillegal,wasbecause his sentence
concedes thatinvoluntary. The Statehis waspleaof whetherconsideration
the extendedcontends thatillegal,was buttermthree-year probationthe

11(a).651:6, The alsoStateunder RSAimprisonment properof wasterm
illegality in the defendant’sremedy anyforthat the correctasserts

sentence, plea.him to histo allow withdrawhis notsentence is to amend

I

term ofcontention that the extendedthe defendant’sfirst addressWe
us to inter­requiresof this issueunlawful. Resolutionimprisonment was

11(a). intent aslegislativeof the651:6, are the final arbitersWepret RSA
v.as a whole. Statein the statute consideredthe words ofexpressed

(2008). of theexamining languagethe77, begin byWe157 N.H. 84Langill,
(2003), and463, 467 plainand ascribe thestatute, 149N.H.Whittey,v.State

used, interpretatLangill, 157 N.H. 84.Weto the wordsordinary meaning
theand will not consider whatthe statute as writtenintent fromlegislative

the did not seelanguage legislatureadd thathave said orlegislature might
overallin the context of theinterpretalso a statutefit to include. Id. We

ambiguous,If a isin isolation. Id. statutestatutory scheme and not
149analysis. Whittey,aid ourhowever, history tolegislativewe consider

in the intentlight legislature’sofapply467. is to statutesgoalN.H. at Our
thebyto advancedthem, policy soughtin of the belightin andenacting

provisionsconstrue the Criminal Codescheme. Id. Westatutoryentire
justice.”to RSApromoteof their terms and“according importto the fair

(2002).209,Foss, 211(2007); 148 N.H.see State v.625:3
11(a) personthat convicted651:6, part,in relevantprovides, “[a]RSA

if the courtimprisonment]term ofto extendedmay [ansentencedbe
in thistwice been convictedpreviously...person [h]asfinds ... that such

year.”in one Theexcess ofstate, jurisdiction,in on sentencesor another
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defendant thatargues languagethis is ambiguous because “a defendant is
”normallynot said to have been ‘convicted on a sentence.’ The State

counters that the plain language of the statute “requires only proof of two
convictions, each with a maximum sentence of year.”more than one The
State reasons that phrase ‘sentences in of year’ clearly“[t]he excess one
refers to terms of imprisonment,” and that “such a term may be sus-
pended.”

The plain 651:6,11(a)oflanguage RSA arequires defendant to have
“twice previously been convicted ... on in year.”sentences excess of one

added.)(Emphasis agree that,We with the defendant in parlance,normal
persona is not Rather,“convicted on sentences.” a person is convicted aof

Indeed, (b)crime and then sentenced. 651:6,subsection of RSA II requires
a defendant to previouslyhave been “convicted of a violation” of a particular
statutory provision, or “convicted of... any crime” involvingcertain factual
circumstances. Our review of the statutory scheme similarly reveals no

provisionsother theusing terminology “convicted on sentences.” Further­
more, a plain reading of the phrase “convicted on sentences” suggests that
the sentences must have resulted in convictions, Kiewart,State v. 135cf.

338, 349(1992)N.H. construction completely contrary to common sense.—a
Accordingly, agreewe with that, face,the 651:6,11(a)defendant on its RSA
is ambiguous. We therefore review the legislative history to discern the
intent behind statutorythis language. Whittey, 149 N.H. at 467.

2003,Prior to the statutory scheme allowed a trial court to impose an
extended term of imprisonment if the court found one of several factors.

2002).651:6,See RSA I (Supp. The factor relevant to this case permitted
the trial court to extend the term of imprisonment if it found that the
defendant had previously“twice imprisoned,been in this in anystate or
other jurisdiction, on 1(c)sentences in 651:6,excess one year.” RSAof

2002) added).(Supp. (emphases In factor,applying this the trial court
(1)needed to “make two findings: two prior imprisonments, from,resulting

(2) sentences in year.”excess of one State v. Scognamiglio, 534,150 N.H.
(2004).539 To meet the imprisonment requirement, the State needed to

“establish that the defendant was in imprisonedfact sentence”;on th[e]
is,that provide “evidence that the defendant was taken to a correctional

facility.” Id. at 540.
2003,In legislaturethe altered the language in Isection of the statute to

provide that a personconvicted may receive an extended term of impris-
onment if court,a jury, not a finds certain facts beyond a reasonable doubt.

2003)Compare 651:6,RSA I 2002).(Supp. 651:6,with IRSA (Supp. The
legislature, however, (c),removed subsection which allowed a court to
impose an extended term of imprisonment if the court found that the
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in excesson sentencesimprisoned...beenpreviouslyhad “twicedefendant
I, and,1(c) 2002), afterfrom section651:6, (Supp.RSAyear,”of one

“convicted,” tomoved the subsectionwith“imprisoned”the wordreplacing
2003) 651:6,651:6,11(a) with RSA(Supp.CompareII. RSAa new section

turn, an extended2002). II, imposea court to1(c) in allowsSection(Supp.
facts,court, andfinds certainjury,not aif theimprisonmentofterm

651:6,11(a)Thus, providesnowRSAin the record.findingsthoseincludes
if the courtimprisonmentterm ofan extendedmay imposea courtthat

... onconvictedbeenpreviously“has twicethat the defendantfinds
year.”onein excess ofsentences

is foundin and structurechange languagethisunderlyingThe rationale
2003, Attorneyof the StaterequestIn at therecord.legislativein the

House BillintroducedV. KnowlesOffice, WilliamRepresentativeGeneral’s
651:6,1, in mannerthe(HB) amended RSA277,which, things,otheramong

Hr’g 1-2Judiciary, H.B. 277onOnabove. Senate Comm.described
(2003); Jour. 273646 N.H.H.R.1, 2003); also N.H.S. Jour.see(April

bringto(2003). amendments at issue wasthepurposeThe stated behind
Court’sSupremethe Stateswith Unitedcompliance651:6 intoRSA

(2000). N.H.S. JOUR.466 SeeJersey,v. New 530 U.S.in Apprendidecision
(2003). case, SupremeIn that the Court(2003); 273JOUR.646 N.H.H.R.

conviction,“[ojther any fact that increasesa priorthan the fact ofheld that
statutory maximum must bethebeyond prescribeda crimepenaltythe for

530Apprendi,a doubt.”beyondand reasonablejury, provedto asubmitted
court,651:6,1,above, the notunder former RSAU.S. at 490.As discussed

an extendedthat would warrantfindingfor the factsjury, responsiblea was
imprisonment.term of

Judiciary,thethe Committee onHB 277 before SenatehearingAt a on
Knowles, from the State’srepresentativeas well as aRepresentative

Office, for the amendments.the reasondiscussedAttorney General’s
Hr’g 1,2003).Judiciary, 1-2 The(Aprilon H.B. 277OnSenate Comm.

part:in relevanttestimony provides,

factors toanythatApprendi][inCourt saidSupremeThe U.S.
need to bepriorthan convictionsan extended term othersupport

So,the conviction.priorThe court can considerby jury.found a
jurythat thethis statute into factorsseparatewe did was outwhat

ones that the courta reasonable doubt andbeyondneeded to find
bycould find itself.

may bepersonthat a convictedprovides1 ... of the billSection
ajury beyondif the also findsan extended termsentenced to

it a number of factors. Sectionand then listsreasonable doubt
term ifcan an extendedimpose2 the court... talks about when
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finding.the court The in 2particularmakes a ones Section under
prior ones Section 1 are allconviction. The within of the other

that, Court,accordingfactors to the SupremeUnited States now
jury.need to found a It theby changebe doesn’t thesubstance of

same,...anybill respect.in The sentences are the it just simply
jurymakes clear whether it be the or the judge that meets the

supportto an extended term.factors

Hr’g 2003)Judiciary, l,Senate Comm. On on H.B. 277 3 (April
added).(emphases

Relying upon foregoing history,the the defendant argues “that the
legislature not to expanddid intend the term applyextended statute to to
suspended interpretssentences.” He the legislative history as demonstrat-
ing 651:6,1(c)that legislaturethe amended former RSA “not to affect [sic]

law,sea inchange sentencinga the merelybut to ensure withcompliance
Apprendi” and “to the provision’s constitutionality.”ensure The defendant

“[b]y removingreasons that the therequirement that State actualprove
imprisonment, the tried make that alegislature to certain couldjudge find
that a defendant had previously non-suspendedtwice received sentences in

yearexcess of considering fallingone without evidence the prioroutside
Thus,exception.”conviction provision,the new a canjudge simply“[u]nder

refer to the mittimus hesame used to find the prior conviction’sexistence
to determine whether the sentence was suspended.”stand-committed or

The legislatureState counters that the“[i]f had intended to retain the
requirement of actual it would haveimprisonment, simply done what it did

I”; is,the . . inprovisionswith other . [section] that “retained the same
language, requirement subjectbut made beyondthe to proof a reasonable

a jury.”doubt before The State theinterprets legislature’s failure to take
coupledthis action “insert[ing]with its act of provisionthe into II[section]

with different language” demonstratingas a legislative to alter the“inten[t]
inmeaning provision,of the order itto ensure that a factdescribed that

bycould be found a sentencing court under Apprendi, ‘the factnamely of
”priora conviction.’

We read the legislative history establishingas that legislature’sthe
intent in amending RSA solely complyformer 651:6was to Apprendi.with
Compliance with Apprendi required legislature fact,the to anyensure that

conviction,than the factother of a thatprior warranted an termextended
imprisonment by beyondof be a juryfound a reasonable Apprendi,doubt.

530 U.S. at The inchanges language490. the and structure of former RSA
651:6 that theimply legislature effectively determined imprisonmentthat
constituted a fact than a priorother conviction that would need to be
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to “con-Thus, legislature changed “imprisoned”theto a jury.submitted
Apprendiin consistent withan effort to bevicted”

types ofindication of whatfurtherprovide anydid notlegislatureThe
“convicted onphrasetheto when it usedreferringit wasconvictions

651:6,11(a). history,The legislativeRSAyear.”in excess of onesentences
substantivelytohowever, did not intendlegislaturethat thesuggests

(2003);646 N.H.H.R.N.H.S. JOUR.statutorythe scheme. Seechange prior
states(2003). hearingtestimony from the Senate Committee273 TheJOUR.

anyinsubstance of the billnot the“changethe amendments didthat
Hr’g 1,Judiciary, (Aprilon H.B. 277 3Senate Onrespect.” Comm.

makeQ it2003). Rather, clear whether“simplythe intended tolegislature
extendedfactors to ansupportor that meets thejury judgethe thebe

context, legislaturethat didtestimony impliesin this theId. Readterm.”
but,651:6, instead, intended toofscopeto the RSAnot intend broaden

to and whichjuryneed thedesignate factors to be submittedmerely which
history supportsthe aAccordingly, legislativethe court could find.ones

in year”excess of onethat “convicted on sentencesphraseconclusion the
Scognamiglio,include sentences. Seesuspendeddoes not the defendant’s

539.150 N.H. at
notacknowledge legislative history entirely point;the is on itthatWe

suspended clearlysentences nor indicatesexpresslyneither addresses
to thelegislatureof the intended include withintypeswhat convictions

year.” remainingin doubtAny“convicted sentences excess of onephrase on
theintent, however, must be in favor oflegislature’sto the resolvedas

MacLeod, 427, (1996); Morey,434 v.v. 141 N.H. Statedefendant. See State
(1961).529, 530N.H.103

alenity guidehave noted that rule of serves aspreviouslyWe “[t]he
to articulatelegislaturecriminal statutes where the failedinterpretingfor

omitted).(citationMacLeod, at 434intent 141 N.H.unambiguously.”its
inambiguityholds that astatutory “generallyThis rule of construction

interpretationstatute resolved an which wouldagainstcriminal should be
on Id.penalties punishments imposedthe or a defendant.”increase

omitted).(citations in menagainstIt is “rooted ‘the instinctive distaste
”clearly theyin the lawmaker has should.’languishing prison unless said

(1992)291, 305R.L.C., (quotingv. (plurality opinion)States 503 U.S.United
(1971)).336, ruleBass, Byv. the ofapplyingStates 404 U.S. 348United

“reject[] speculate regarding [legisla­to a dubiouslenity, impulsewe the
intent,” the mind“play[ing]and of a reader.” United Statespartavoidtive]

(2008)Santos, 2020, opinion).S. 2026 (pluralityv. 128 Ct.

in theirlenityhave not the rule ofAlthough the discussedparties
See,briefs, statutory e.g.,rule isthe a well-established tool of construction.
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Bass, 693,347-48; Kozeny, Supp.493 2d404 at United v. F.U.S. States
(S.D.N.Y. 2007). case, above, neither the700-01 In this as discussed

651:6, 11(a) clearlythe establishlanguage legislative historynor of RSA
inphrasethe “convicted on sentenceslegislature bywhat intended the

Thus,year.” lenityof we the rule of and resolve theapplyexcess one
ambiguity portionin favor of the defendant. The of the defendant’s

651:6,of RSAimprisonmentsentence an extended term underimposing
11(a)was therefore unlawful.

II

agreeThe termparties three-year probationarythat the defendant’s was
Thus,illegal. lightin of our that the termfinding defendant’s extended of

unlawful,imprisonment was also entirethe defendant’s sentence on the
however,argues,second count must be vacated. The thatdefendant we

must himprovide opportunityalso the to his guilty pleavacate and
convictions.

“Aguilty plea must toknowing, intelligent, voluntarybe and be valid.”
(2007) omitted).435,v. 156Offen, Thus,State N.H. 437 (quotation a

voluntarilydefendant must waive rights “fullyhis and understand[] the
elements of the offense to which he directpleading, consequencesis the of

plea,the the rights 193,and he is forfeiting.” Lopez,State v. 156 N.H. 200
(2007) (citations omitted).

that,The urgesdefendant tous hold when a sentence is aillegal, guilty
isplea involuntary thebecause defendant has not been informed of the

thus,consequences plea, and,direct of pleahis the must be vacated. We
acknowledge that in jurisdictions,other the has“[w]here defendant entered

guilty pursuanta plea plea bargainto a contemplating particulara
sentence, generalthe rule is that the defendant is entitled to withdraw the

ifplea it is subsequently determined that illegalthe sentence is or
Annotation, Guilty byunauthorized.” Plea as Fact that SentenceAffected

Contemplated by BargainPlea is Subsequently IllegalDetermined to be or
(1991Unauthorized, 2008).384,87 4TH courts,A.L.R. & Supp. Many388

however, applicationhave limited generalthe of this rale depending upon
the factual of a particularcircumstances case. at 388. haveId. We never

rule,adopted and,generalthis because the factual pre-circumstances
in rale,sented casethis do not warrant ofapplication that we decline to do

so.

case,In this at the time of his plea, the defendant voluntarily
negotiated agreed permittedand to a sentence that was thangreater that

remand,by law. On otherassuming no extended term provision is
applicable, necessarily Thus,he should areceive reduced sentence. the
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him the fullthat withprovidesa sentencemay still receivedefendant
Sheils,See, (App.v. 732 N.Y.S.2d 269Peoplebargain. e.g.,pleabenefit of his

the2001). circumstances, cannot that defendantwe concludeDiv. In these
theplea, illegalhis asto withdrawopportunitywith anprovidedneeds to be
givesin manner that theresentencing abe corrected onmaysentence

Annotation, A.L.R. 4THsupra, 87of Seebargain.the benefit hisdefendant
theon secondthe defendant’s sentenceAccordingly,at we vacate400-03.

consistent with thisresentencingthe court forremand to trialcount and
opinion.

and remanded.Sentence vacated

Galway JJ.,Dalianis, Hicks,Broderick, C.J., and concurred.and
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