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Circuit, I that itsthe First believeto followmajority purportstheWhile
circuit, to our own case law.in that as well asto the lawcontrarydecision is

therefore, from thereasons, respectfullyI dissentall of the aboveFor
27, of the2006 date was outsidethe Octobermajority’s conclusion that
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(Nicholas Cort,attorneyA.Kelly Ayotte, general attorneyassistant
general, and State.orally),on the brief for the

Johnson, defender, Concord,Christopher M. chief of onappellate the
brief theorally,and for defendant.

Duggan, defendant, Forbes, by juryJ. The John was convicted a in
Superior one count aggravatedCourt of of felonious sexual assault. See

(2007).632-A:2, arguesRSA II On thatappeal, he the Trial Court (Coffey;
J.) erred in admitting evidence of his silence as an adoptive admission

801(d)(2)(B).pursuant to HampshireNew Rule of Evidence Because we
agree that unsustainablythe trial court exercised byits discretion admit-
ting evidence,this we reverse and remand.

The followingundisputed 2005,facts relevant to In Julyare this appeal.
the bydefendant was indicted a ongrand jury aggravatedone count of

child, 632-A:2,felonious sexual of aassault minor KS. See II.RSA The
indictment thatalleged “on or the first daybetween of June and the first
day of year...November in the [the2004... purposelydefendant] touched

genitaliathe withof KS his hand canunder circumstances that reasonably
be beingconstrued as for the of sexualpurpose gratificationarousal or at
a time when under years age.”KS was 13 of

trial,Prior to the court held an camera hearingin on the defendant’s
motion to certain testimony by daughter,exclude his Wanda Roberts. At
that hearing, Roberts testified threeabout conversations involving the
defendant that the State intended to introduce at trial. purposesFor of this
appeal, only Roberts’ testimony regarding two of those conversations is
relevant.

conversation,With respect that,to the first Roberts testified the day
after she allegations,learned of KS’ she called the defendant to confront

time,him. At that Roberts asked the todefendant “tell it’s not true.”[her]
Initially, confused,the appeareddefendant “what areresponding, you

However,talking about.” once clarified “tellbyRoberts me it’s notsaying,
[KS],”true about the defendant immediately replied, “I never touched

wasAlthough disputed, that,[KS].” it the court found that point,at the
substance allegations and,of KS’ had not been disclosed to the defendant
thus, response Lesnick,his was admissible as “an admission.” See v.State
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“extrajudicial(1996) ofthe admission121, (permitting129-30141 N.H.
Theguilt”).inference ofreasonablerise to agiv[e]that]statements

ruling.thisappealnotdoesdefendant
that,conversation, pointat someRoberts testifiedto the secondAs

sister, Hazelconversation, and the defendant’sshephonethefollowing
the defendant waswhileallegationsabout KS’had a discussionKelley,

conversation, Roberts that theKelley toldthatDuringthere.”“sitting
do.”something he didn’ttoplead guilty“not togoingwasdefendant

Iitsay happened.“I for sure thatcan’tby stating:respondedRoberts
view, I do believemy ofpointknow. But fromthere. I don’twasn’t

that, “justthat, said the defendantwhen she. . .” Roberts testified.[KS]
of thislocation and other detailstiming,Theand remained silent.sat there”

However, overruled thethe courtin the record.are notdiscussion
evidence, stating:to thisobjectiondefendant’s

familythere was aremained silent whilethat Mr. Forbesthe fact
somethingto heguiltyhim not pleadingon aboutgoingdiscussion

well, howsomebody sayingor elsedo and Wanda Robertsdidn’t
silence,him, maintaining ofme to believe and hisyou expectdo

excluded asin under —it’s notcomes in. That comesthat also
801(d)(2)(B): when aand it is underhearsay. It’s an admission

statement, thatdenynot a statementthe doesparty agrees with
if true. And that’s the casedenywould notordinary personan

himin of a discussion aboutAn the courseordinary person,here.
herself, hey, that’s not true.up sayandspeakor would

jurythetrial, testify,the defendant did notat whichFollowing two-daya
632-A:2,II. The trial court sentencedRSAguilty.found the defendant See

twenty years.the defendant to ten to
on is to the trialby appealraised the defendantonly challengeThe

801(d)(2)(B), duringadmission, Rule of evidence of his silenceundercourt’s
The defendant contends thatKelley.Roberts andthe discussion between

to an adoptivehis silence amountedconcludingcourt erred in thatthe trial
that“the record fails to establishstatement becauseadmission of Roberts’

Moore,accusation,” see, 522 F.2dStates v.e.g., Unitedheard Roberts’[he]
(1976),(9th denied, and “even1975), 423 U.S. 10491068, 1076-78 cert.Cir.

conversation, his motive tothe tended to diminishsettingif heard the[he]
(1929).532,accusation,” see, 83 N.H. 534 Wee.g., Wargo,State v.deny the

under ourevidentiary rulingsto a trial court’schallengesreview
rulingsif theonlyand reverseexercise of discretion standardunsustainable

case.prejudice party’sto the of aor unreasonableclearlyare untenable
(2005).245,Yates, 152 N.H. 249State v.
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Evidence,HampshirePursuant to the New Rules of out-of-court
in provestatements “offered evidence to the truth of the matter asserted”

801(c), trial,hearsay,are N.H. R. Ev. and are atgenerally not admissible
801(d)(2)(B)N.H. R. Ev. 802. Rule is an exception to this rule because it

excludes from the definition of hearsay any statement that “is offered
against partya and is ... a statement of which partythe has manifested

or inadoption belief its truth.” This includes theexception adoptive or tacit
doctrine, Cook, 655, (1992),admission State v. 135N.H. 663 upon which the

trial court in admittingrelied evidence of the indefendant’s silence this
case.

upon theoryPremised the “that the natural anreaction of innocent
toperson it,”an untrue accusation is to deny 29A Am. Jur. 2d Evidence

816, (2008),§ at 94 the adoptive permitsadmission doctrine the admission
of an or“incriminating accusatory statement theabout defendant” when
such statement “is made within presence[the and hearing”defendant’s]

Jansen, (1980).and “is not by 616,denied him.” v.State 120 N.H. 618
However, because of the inherent “uncertainty which attends interpreting

person’s admission,”a silence an implied 2d, 814,as §29AAm. Jur. supra
90; 392,at (1996),§see 32 C.J.S. Evidence 112at several appellate courts

have cautioned that “trial should be most reluctantcourt[s] to credit mere
silence ... as conduct sufficient for adoption statement,”of an inculpatory

(Haw.805, 1992)State v. Hoffman, 828 P.2d omitted);810 (quotations
Babbitt, (Mass. 2000) (“Because17,Comm. v. 723 N.E.2d 22 maysilence

mean something (itother than agreement or acknowledgement of guilt may
mean instance),inattention or perplexity, for evidence of adoptive admis­

bysions silence must be applied caution.”);received and with v.People
119 (Ill.1967)Aughinbaugh, 117,223 (same);N.E.2d Mart,see also State v.

(Me.1108, 1110 1988)536A.2d that(recognizing “the adoptive admission of
a defendant charged with a crime is tantamount to a confession stripped of

self-incrimination”).constitutional safeguards against Indeed, concerns
over proprietythe of theorythe “that an innocent person always objects
when accusation,”confronted with a baseless have even led some courts to
reject the use of silence as evidence of an admission of guilt. Ex Parte
Marek, (Ala.375, 1989)556 So. 2d 381-82 (abolishing the tacit admission
rule as to both pre- and post-arrest silence because “neither logic nor
common experience any longer supports the rule, if, indeed,tacit admission

it”);either ever supported Dravecz, (Pa.904,Comm. v. 1967);227A.2d 909
DiNicola, (Pa.see also Comm. 329, 2005)v. 866A.2d 337 n.8 (acknowledg­

ing rule”).that “rejectedDravecz the tacit admission

We agree possiblethat the motivations a person’sfor silence in the
face of an untruthful See,accusation are numerous. e.g.,People v.DeGeorge,
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(N.Y. 1989) by,motivatedthat silence can be11, (noting13541 N.E.2d
toobligationnothat he is underawarenessthings, person’sother “aamong

thatknowledgefrom hiscaution that arisesto the naturalspeak or
(quotationhim trial”atagainstlater be usedsays mightheanything

(“There of suchDravecz, persons possessedareomitted)); 227A.2d at 906
a dishonestcontempttreat with silenttheythat wouldprideanddignity

a denialrefusing dignifyfor to withthey to be punishedaccusation. Are
Accordingly, forreprehensible?”).andwhollyas falsethey regardwhat

to be admissible as directbyadmission silenceadoptiveevidence of an
haddetermine that the defendantof the trial court mustguilt,evidence

accusations,”truth of thedenymotive to theand“opportunitysufficient
that his618, jurya to concludeJansen, permitat to reasonable120 N.H.

thatsupportsthat it the inferenceso unnaturalrespond“failure to [wa]s
statement,” Cooleyv.in the Weston-Smiththe acquiesced[defendant]

(1st 2002)60,Inc., (citing J. WEINSTEIN282 F.3d 67 Cir.Hosp.,Dickinson
801(d)(2)(B)[0l], n.15Berger, § at 801-202M. Weinstein’s Evidence&

(1903)93, that(1985)); (explainingv. 72 N.H. 102Byrnes,see also Horan
anpresencemade in one’s is notneglect replyto to statements“[t]he

circumstancestheytruth unless are... made under suchadmission of their
added)). The court must also determinereply” (emphasisas to arequire

defendant’s wordsequallyis consistent with theexplanationthat “no other
2d, 818, 98, 812,§§ at at 89.supraor conduct.” 29A Am. Jur.

the use of silence asthe caution with which we must considerGiven
of evidence toguilt, tendency typeth[is of]evidence of and “[t]hedirect

534, cannot find on this recordjury,” Wargo,the 83 N.H. at weprejudice
that it would bethat the sufficient evidence to demonstrateprovidedState

in these circumstances.personunnatural for an innocent to remain silent
(“the silence,392, 112 value of unlessprobative§32 atsupraC.J.S.Cf.

fraughtis weak and so withcompel speech,under circumstances that so
by the effectoutweighed prejudicialas to its reason that it is farspeculation

evidence”). First, provided,from the scant evidence itintroducingof such
took in anKelley placethat the conversation between and Robertsappears

Weston-Smith, 67,informal, 282 F.3d at and thesetting,social see
Wigmore,defendant, 4in not directed at the see J.questionstatement was

1961)1072,§ rev. how it “is(McNaughton (explainingEvidence at 117
notperson,the statement is addressed to another andoften the case where

himself,” motive for responding”).to the that a defendant has “noparty
Moreover, “accusation” tends topurportedthe substance of Roberts’

tocompelleda that the defendant would feelagainst findingmilitate
niece,”byher]her statement that sherespond. prefaced “believe[dRoberts

there,” “know,” saydoesn’t and “can’t foracknowledging that she “wasn’t
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sure” that the sexual assault occurred. While we thatrecognize application
of the adoptive admission doctrine does not “a direct inrequire accusation

words,” (Cal.many Fauber, 249, 1992),so People v. 831 P.2d 285 cert.
denied, (1993),where, here,507 U.S. 1007 as the declarant’s statements are

is,suppositious equivocal, minimum,and the tocompulsion respond at a
diminished.

Finally, and most importantly, the record fails to demonstrate that the
defendant had a motive proclaimto his innocence to Kelleyeither or

First, KelleyRoberts. defendingwas the defendant during the conversa-
tion, which alreadydemonstrates that she infirmly believed his innocence.

addition,In in an earlier telephone Roberts,conversation with the defen-
dant had already denied his guilt by saying: “I never touched [KS].”
However, in spite innocence,of his assertion of Roberts’ duringcomments
her discussion Kelleywith revealed opinionthat her of the guiltdefendant’s
was unwavering. Giventhat he alreadyhad denied his guilt, the defendant’s

insilence the face of is, best,Roberts’ continued disbelief at ambiguous. It
could, example, attributed,for be not to agreementhis with Roberts’
statement, but rather his realization that any effort on parthis to convince
Roberts of his innocence would have been futile.

In Wargo, recognizedwe futility as a critical infactor analyzing
adoptive Wargo, There,admissions. 83 N.H. at 534. we found error in the
trial court’s admission of the defendant’s silence as an adoptive admission
where it would have been futile for the defendant to respond because the

stated,declarant “Youcan say ‘No’to forthis a hundred Iyears, bybut see
your youattitude that guilty.”are futilityId. The of a indenial this case is

supportedfurther by the fact that Kelley justhad told Roberts that the
defendant was going“not to plead guilty to something he didn’t do” and had
been immediately by sure,rebuffed Roberts. To be even the State concedes
that the defendant “may have thought he could not convince Roberts.” See

(Ct.v.People Bishop, 414, 1982)183 Rptr.Cal. 417 App. that a(holding
victim’s failure to respond to a statement thatdenying she was raped could
not come in as an adoptive because,admission among other things, the
victim had already stated that she was raped and “it was not necessary that
she inget the last word in a argument”).futile

Other courts have also recognized the significance of inprior denials
analyzing whether a defendant has adopted a subsequent accusation by
remaining silent. Thurmond, (Cal.See v.People 472, 476338P.2d Dist. App.

1959); State, (Ga.Ct. Hill v. 153, 1974).209 S.E.2d 156 Thurmond,In the
defendant had questionedbeen by police hours,officers for several during
which he Thurmond,maintained his innocence. 338 P.2d at 476. policeThe
then asked the defendant if he would like to hear the accusations from the
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would,he and the witnesswitness, thatrepliedthe defendantcomplaining
terms[,]he, “inwhere directinterrogation roominto thebroughtwas

the defendant wasthe acts” for whichperformingofaccused the defendant
and, initiallywhenrespondfailed toId. The defendantbeing investigated.

witness, not. Id. It wassaid that he didfor theany questionsif he hadasked
any questionshe had formore times whetherasked twopolicenot until the

witness, “why you sayingareasked thethat the defendantthe witness
Id.this?”

when facedresponsethat the defendant’sappealonarguedThe State
Id. The courta tacit admission.amounted tothe witness’s accusationswith

defendant’sif it to be conceded thatthat wereholding “[e]vendisagreed,
thingsthe were anwhy he saidwitness]he asked [thecomments wherein

accusations, notthe such woulddenyto a failure toamountingequivocation
that defendant]since it conceded[wa]s [theto a tacit admission...amount

Id.;charged.”the acts see alsothe commission ofconsistentlyhad denied
1957)(Cal.Staker, 725, App. (reachingCt.P.2d 731-33 Dist.People v. 316

circumstances).result under similarthe same
murder,Hill, questionedwasin was arrested forSimilarly, the defendant

officers, and, rights, denied herwaivingafter her Mirandaby police
Hill, at 155. to thein the crime. 209 S.E.2d Unbeknownstcomplicity

time, adefendant, co-conspirators signingone of her wasat the same
Theand the defendant. Id.admitting killing implicatingto thestatement

theco-conspiratorthe into defendant’sbroughtofficer theninvestigating
aloud, theroom, the statement and defendantinterrogation signedread

the co-conspiratorno denials.” Id. Once was“stood silent and made
room, goingthe stated “that she was to standremoved from the defendant

by original story.”her Id.
failure to torespondthe contended that the defendant’sappeal,On State

to an admission.” Id.co-conspirator’s adoptive“amounted]the assertions
appellant’s priorthat denials ofdisagreed, holding “[t]heat 156.The court

afterimmediately co-conspira-in the crime and her denialcomplicity [the
a that she deniedcompelled] [the declarant’s]left the room conclusiontor]

added). the court(emphasis Accordingly,Id.incriminating statement.”
admittingerred in this evidence. Id.found that the trial court had

Hill, in had alreadyin and the defendant this caseAs both Thurmond
accusation, ina fact not mentionedbydenied his the time of Roberts’guilt

futility responseThe of a from theanalysis. apparentthe trial court’s
conversation,defendant, leadsthe nature and substance of thecoupled with

that the defendant hadthat the record fails to demonstrateus to conclude
respondthat his “failure todeny [wa]ssuch motive to Roberts’ accusation

inacquiescedinference thatsupports [he]unnatural that it theso
Weston-Smith, HavingF.3d at 67. so deter-statement.” 282[Roberts’]
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mined, we need not address the defendant’s remaining argument that the
record does not indicate that he heard the in question.statement Accord-
ingly, the trial court unsustainably byexercised its discretion admitting
evidence of the defendant’s silence.

Although the admission of alwaysinadmissible evidence does not require
reversal, see, Remick, 745, (2008),e.g., State v. 149 N.H. in748 this case the
State has not argued Therefore,that such admission was harmless. we

and, instead,cannot inengage analysisa harmless error must conclude that
the defendant appeal, conviction,met his burden on thereverse and

Hammett, (2007).remand 47,for a new trial. State v. 155 N.H. 51

Reversed and remanded.

GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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