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GALWAY, defendant, Gibbs,The appealsJ. Nathaniel an order of the
J.)Superior {Burling, imposing suspendedCourt his sentence violatingfor

goodits condition of behavior. We affirm.
2004,The record the Insupports following Septemberfacts. the defen-

dant apled guilty to misdemeanor count of of apossession drug,controlled
and was correction,sentenced to twelve months in the house of all
suspended upon the condition that he be of good years,behavior for two

year 2006,with one of Inprobation. the defendant was charged simplewith
officer,police arrest,assault on a resisting officer,adisobeying police

assault, intoxicated,simple drivingand arisingwhile all out of an incident
that occurred in May year.of that The State moved to theimpose
suspended sentence on the 2004 drug conviction based upon allega-these
tions, asserting Maythat the 2006 incident violated goodits condition of
behavior. The defendant tomoved continue the hearing on the State’s
motion to untilimpose the conclusion of trial on the May charges,2006
which the trial granted.court

arrest,The resisting officer,disobeying policea and two assault charges
were tried to a beforejury Judge TheBurling. jury acquitted the defendant
of all charges,four and the State nol prossed the driving while intoxicated
charge.

Judge Burling subsequently held a hearing on the State’s motion to
impose the defendant’s suspended sentence. The trial court ultimately
imposed sentence,six months of suspendedthe stating:

Court[T]he finds that the Court authorityhas to order a
suspended sentence to imposedbe under the facts of this case in
which the defendant was tried before a jury, found not guilty of
four charges, that the Court acts as a fact finder on a motion to

forward,bring and that I find that aby preponderance of the
evidence the defendant. . . goodwas not of behavior ....

The trial court further noted that it made “an independent decision based
on trial,”the facts that presentedwere at and was “not byinfluenced the

verdict,jury because separatethis is a proceeding.”
appeal,On the defendant challenges the trial court’s use of the evidence

presented at trial that inresulted his acquittals as the sole basis for
imposing suspended that,his arguessentence. He pursuant Cote,to State v.

(1987),129 N.H. 358 the trial court permittedis not relyto upon such
conduct. He further ifargues that Cote does not serve as an absolute bar to

consideration,such the trial court requiredmust be to articulate what
evidence,additional not presented to the jury, justifies its determination. In

alternative,the that,the defendant asserts ifeven the trial correctlycourt
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rulingthe must beacquittal,in histhe evidence that resulteduponrelied
process.to duerightit violated hisbecausereversed

by preponder­amay “upon proofbe revokedA sentencesuspended
which the sentenceuponof the conditionthe evidence of a violationance of

(1996).When, here,Weeks, 248, as141 N.H. 251v.suspended.”was State
behavior, isproofthe State’s burden ofto of goodthe condition was be

for the actsthe fact of a criminal convictionby establishingsatisfied “either
theof the commission ofby proofthe violation orwhich constitute

omitted) a trial court’s decisionWe reviewunderlying (quotationacts.” Id.
exercise of discretion.sentence for an unsustainableimpose suspendedto a

295,(2001); Lambert,140, 141 v. 147N.H.146N.H. StateCooper,State v. cf.
standard).(2001) of discretionunsustainable exercise(explaining296

criminalCote, maythat a trial court not considerIn we determined
sentencing.ofacquitted purposesthe was forconduct for which defendant

case, convicted of threeCote, 376. In that the defendant was129 N.H. at
incident, ofacquittedfrom a and fivecharges arising singleassaultsexual

362,a incident. Id. atarising from differentchargesother sexual assault
however,defendant, court apparentlyIn the the trialsentencing364.

conduct, the of which thenoting chargesthe thatacquittedconsidered
an isolated incident.” Id. at 364.representdefendant was convicted “did not

sentence, “disingenuousthat it at best toIn the we concluded isvacating
. . . at theproven guiltyof innocence until whileuphold presumptionthe

charges in which thatuponsame time a defendant basedpunishing
Id. at 375.has not been overcome.”presumption

applies equally impositionthat Cote to the of aThe defendant asserts
the and effect of an assuspended upon “meaning acquittal”sentence based

acquittedfurther that ofarguesdefined in that case. He consideration
verdict,underlying jurycircumstances diminishes theconduct under these

by necessarily impliesthe trial court theconflictingas a determination
inaccurate. Wejury’s disagree.verdict was

upon acquittedCote involved the enhancement of a sentence based
is,Cote, insentencing part, punitive.conduct. 129 N.H. at 376. The act of

(1992). Thus,517,Tufts, by relying uponv. 136 N.H. 520 theSee State
sentencing,in the court thatacquitted charges improperly punished

However,acquitted imposition existingdefendant for the conduct. the of an
merelyto meet a condition of itssuspended failing suspensionsentence for

Thus, Cote,its terms. unlike in theimplements originala sentence under
acquittedcourt here did not consider the defendant’s conduct for atrial

but, rather, independent judgment regardingto make anpunitive purpose,
suspendedwith the conditions of his sentence.compliancethe defendant’s
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sense,In impositionthat the of a sentence is thesuspended remedy for a
noncompliance, punishment underlyingdefendant’s not a for the acts. Cf.

(defendantWeeks, 141 N.H. at 251 imprisoned violatingfor conditions of
acts).suspension, underlyingnot We conclude this isprocess fundamentally

sentence, and,different from that an consequently,of initial that isCote
inapplicable here.

The Supreme VirginiaCourt of has held that the imposition of a
(Va.Com.,suspended 17, 19sentence is remedial. v. 604PeytonSee S.E.2d

2004). Further, jurisdictionsseveral in analogoushave determined contexts
remedial,that a typerevocation of this is punitive.rather than As one court

innoted the context of parole revocation:

It is well established that parole revocation is not of apart
criminal prosecution. Revocation of parole is remedial rather than
punitive, it protectsince seeks to the paroleeswelfare of and the
safety society.of The termination of inparole deprivationresults a
of liberty and thus is a grievous loss to the parolee. But the
harshness of parole revocation does not alter its remedial nature.

1303, 1306(9th 1977)Rhay, (citationsStandlee v. 557 F.2d omitted);Cir. see
Brown, (9thalso 102,United States v. 1995);59 F.3d 104-05 Cir. United

Thomas,States ex rel. Carrasquillo 1105, (S.D.N.Y.v. 527 F. Supp. 1110
1981), (2d 1982).aff'd, 677 F.2d 225 Cir. Although decided in the context of
parole revocation,or probation we conclude these cases are sufficiently
similar to the imposition of a suspended sentence as to be instructive here.
See, e.g., Scura, (Colo.People 431,v. 72 2003)P.3d 434 Ct. App. (holding
revocation of a suspended sentence analogous to revocation of probation);
Brennan (1985)v. Cunningham, 600,126 N.H. 604 the(noting similar
conditional liberty associated with suspension sentence,of parole, and
probation).

Additionally, jurisdictionsother recognizedhave that the liberty associ­
probationated with paroleand inis the nature of a privilege afforded to the

defendant, rather than a right to See,which he is entitled. e.g., v.People
Moses, (Colo.904,64 P.3d 906-07 2002),App. denied,Ct. cert. 64 P.3d 904
(Colo. 2003); State, (Ark.v. 311, 1974).Townsend 509 S.W.2d 312-13 This
proposition is consistent law,with New Hampshire and further supports
our determination that impositionthe of a suspended sentence is remedial
rather punitive.than See State v.LeCouffe, 148, 152-53(2005)(no152 N.H.
right to suspension sentence);of Baker 374,v. Cunningham, 128 N.H. 380
(1986) (no right parole);to 514, (1996)State v. 141Drewry, N.H. 516
(revocation of a privilege action).is a traditional attribute of a remedial

The defendant correctly notes providesthat Cote greater protection than
that provided to a defendant in Watts, 148, 156-57United States v. 519 U.S.
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sentencingheld that aSupreme Court(1997), Stateswhere the United
determining properin a sentence.conductacquittedmay considercourt

Watts, likehere becauseconsiderationHowever, to ourinappositeisWatts
act andseparateaproceeding: punitiveCote, sentencingan initialinvolved

a sentence.imposing suspendedact ofthe remedialdistinct from

allowing considerationthat a decisionarguesfurtherThe defendant
the deferencecircumstances diminishesunder theseacquittedof conduct

contradictory findingin that the trial court’sjury verdictsafforded to
disagree.were inaccurate.” Wejury’sthat the verdicts“necessarily implied

assertion, determination didthe trial court’sContrary to the defendant’s
correctlyAs the trial courtwas inaccurate.jury’sthe verdictimplynot
different,awithnoted, separate proceeding,is aimposethe motion to

Thus,Weeks, 251. the trial courtlesser, 141 N.H. atof Seeproof.burden
theit to determine whetherthe evidence beforeevaluatedindependently

evidence, that a violation of theof theby preponderanceaproved,State
way upon jury’sin reflects thehad occurred. This nosuspension conditions

doubt,whether, thea reasonabledetermining beyondofseparate task
crimes.allegedcommitted thedefendant

thetrial consideration ofwe conclude that the court’sAccordingly,
properthe conduct was forregarding acquittedat trialpresentedevidence

Furthermore, that determi­suspended sentence.purposes imposingof his
trial.the evidence adduced atpremised solely uponnation was properly

ruling violated histhe defendant asserts that the trial court’sFinally,
createsentencing hearingshave held thatright processto due because we

that, Cote, he haduponThe defendant contends basedexpectations.settled
he couldacquittedthat conduct of which had beenexpectationa reasonable

However, the defendantsuspendedto his sentence.imposenot be used
above,articulated there is ameaningthe of Cote. As wemisconstrues

in thethe sentence at issue Cote andoriginaldistinction betweensignificant
Therefore, the defendant’s reliancesuspendedof a sentence.imposition

acquittedconsideration of hisand the trial court’supon misplaced,Cote is
not violate due process.conduct did

Affirmed.

Duggan Hicks, JJ.,Broderick, C.J., Dalianis, and concurred.and


