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5.2.11(a). provision,of thislanguageupon unambiguous§ Based theAPA
“wholly-owned subsidiary of Id.[HCA3].”not aqualify asHealthtrust does

transaction, itstransferred member-1999 when HCA3At the time of the
Healthtrust, parenttheHealthtrust wastoHospital Corp.inship interest

exemptionHCA3, subsidiary. Accordingly, the ROFRwholly-ownedof not a
the transactionnot to 1999wholly-owned applysubsidiaries doesfor

wholly-ownedto aby“a or HCA-NH[HCA3]it was not Transferbecause
subsidiary Id.of [HCA3].”

inthe facts the Foundation’sTherefore, taking pleadedas true all well
favor,in its weall reasonable inferencesconstruingandpetitionamended

areconcerning the 1999 transactionallegationsfind that the Foundation’s
recovery.would permitof a construction thatreasonably susceptible

the motion tograntcourt’s of defendants’Accordingly, vacate the trialwe
opinion.thisproceedingsfor further consistent withdismiss and remand

inpart; part;in vacatedAffirmed
and remanded.

Duggan, JJ.,and concurred.Dalianis
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Law, P.L.L.C., (RichardSager Ossipeeof SagerD. on the brief and
for theorally), petitioner.

(EmmanuelOffice,Krasner Law of Farmington onKrasner the brief
orally),and respondent.for the

Dalianis, J. The respondent, (Trust),the Lillian V. Donahue Trust
appeals the order of Superior J.),the (Fitzgerald,Court thegranting
petition for specific performance filed theby petitioner, Charles H. Smith.
We affirm.

The record thesupports following facts. The Trust was in bycreated 1991
Lillian V. Donahue. It was a revocable trust that named grantor,Lillian as
beneficiary son, (Donahue),and trustee. It named her Patrick J. Donahue
as successor and contingent beneficiary. document,trustee Under the trust

death,upon real,Lillian’s all of the remaining “principal, personal or mixed
anyand Donahue,accumulated net income” be paidwas to to and the Trust

would terminate. The inproperty trust approximatelyincluded 200 ofacres
land on Horn’s inPond Wakefield.

1993,In June Lillian resigned as and attorney,trustee named her Elmer
E. as aRunyon, successor trustee to herserve with son as co-trustee. At

time,that the Trust that,was further to require uponamended Lillian’s
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real, orpersonalremaining “principal,of thedeath, seventy-five percent
Donahue, thepaidbe to andincome” was toany accumulated netmixed and

remainingThehim.to distributed toportionterminate as theTrust would
in his and distributeddaughterto be held trust forpercent wastwenty-five

lifetime, however, allLillian’stwenty-five. Duringto her she turnedwhen
her, and theto be toproperty paidfrom the trust wasof net incomethe

they,use much of the asprincipalto aspermittedtrustees weresuccessor
her and mainte-discretion, necessary supportforin deemedtheir sole

nance.
trustees, filed a1993, as successorRunyon,In Donahue andSeptember

Deeds, stated, inCounty of whichRegistrythe Carrolltrustee certificate at
pertinent part:

under the LILLIAN V.undersignedThe Trustees as Trustees
infull power. . have and absolute saidDONAHUE TRUST .

inany estate andconveyTrust to interest realDeclaration of
in said Trust and no orpurchaserthereon heldimprovements

the trustees haveinquirebe bound to whetherpartythird shall
or to see to theproperly exercising poweror are saidpowersaid

for aany paid convey-Trust asset to the Trusteesapplication of
ance thereof.

1994) (amended 1995).564-A.-7,See II-III (Supp.RSA
to,Trustee” the intergave “any powerThe trust document successor

(1) “collect, hold, until,and Trust ... in the ofjudgmentalia: retain assets
(2)Trustee, made”; “acquirethe of the assets should be andisposition

(3)asset”; assets”;in Trust and reinvestundivided interest a “invest Trust
(5)(4) asset,bank”;in a or of an for“acquire disposefunds“deposit Trust

(6)credit, sale”; develop,orpublic private “manage, improve,cash or at
of,change character or abandon a Trust asset orexchange, partition, the

(7)therein”; “encumber,any or a Trust asset formortgage, pledgeinterest
Trust, inextendinga term or the term of the connection withbeyondwithin

Trustee”; (8)and moneythe of vested in the “borrow toany powerexercise
(1974) (amended 1996,RSA 564-A:3be from Trust assets.” Seerepaid

1998).
30,1996, Smith sellagreementOn Donahue entered into an with toJune

trust,the inhim on five acres of land held witha house located Wakefield
frontage.of The thatapproximately agreement provided550 feet lake

subdivided, uponit subdividedalthough property yetthe was not would be
$50,000request. agreement payThe also that Smith would theprovided

ininstallments, that would hold the deedpurchase price in and Donahue
did notagreementuntil Smith the final installment. Thepaidescrow
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identify the inproperty being identifyas held trust. Nor did it Donahue as
trustee. Donahue only signatories.and Smith were the

19,Runyon later,resigned as trustee on June 2000. Three months on
20, 2000,September Donahue agreement,and Smith entered into another

they “allonge” originalwhich termed an to their purchase agreement. The
allonge, unlike the original purchase agreement, identified Donahue as the

Donahue, trustee,trustee of the Trust. Pursuant to the allonge, as agreed
to sell Smith an additional approximately three acres of the Wakefield land

trust,held in with 200 feet of lake frontage.
Like originalthe agreement, allonge providedthe that paySmith would

the inpurchase price purchaseinstallments. The for theprice additional
$50,000.property was Donahue signed the twice: onceallonge “personally,”

and once as “Trustee.” Smith onlywas the other signator.
2002,In August broughtSmith this petition specificfor performance,

alleging, among things,other that although he had already paid Donahue
$70,000, Donahue him,had not conveyed any property to nor had he
subdivided the Wakefield land as requested conveyanceso that the could

place. Instead,take he had placed the entire Wakefield lot for sale for
$700,000.

trial,After a bench the trial court ruled that the 1996agreement between
Donahue and Smith was invalid because Donahue’s time,co-trustee at the
Runyon, had not found, however,authorized it. The court that the 2000
allonge ratified the 1996 agreement and made it binding theupon Trust.
Impliedly finding so,that it was equitable to do grantedthe court Smith’s
petition specificfor performance. Because Smith yet paidhad not the entire
$100,000 purchase however,price, the so,court ordered him to do and
ordered the Trust to disputeddeed the property to him provided that it was
possible to subdivide Smith’s parcel from the larger parcel. If this was
impossible, the court ruled that Smith was entitled to be reimbursed for his
payments.

We will not disturb the findings of the trial court unless they lack
evidentiary support or are erroneous as a matter of law. N.H. Dep’t of

Marino,Envtl. 709, (2007).Servs. v. 155 N.H. 717 We review legal
conclusions, as fact,well as the application of law to independently for
error. Id. Our inquiry is to determine whether the evidence presented to
the trial court reasonably supports its findings, and then whether the
court’s decision is consonant with applicable law. Id.

I

appeal,On the arguesTrust first that the contracts between Donahue
and Smith are void because Smith had actual or constructive knowledge
that Donahue acted outside of scopethe of his authority, without authori-
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that DonahueallegesThe Trustzation, of the Trust.and not to the benefit
first, agreementinto the 1996by enteringtrusta breach ofcommitted

second,consent, theby usingandauthorization orhis co-trustee’swithout
arguesThe Trust thatpurposes.his ownfrom Smith formoney he received

actualfirst hisknowledge of the breachconstructiveSmith’s and/or
remedy specific perfor-him the ofdeprives ofknowledge of the second

mance.

A

knowledge any allegedofSmith’s constructiveWe first address whether
the contracts at issue. We holdDonahue suffices to voidbybreach of trust

legallyis insufficient.knowledgethat constructive
of Donahue’s breachknowledgethat constructivesupportTo its assertion

contract, the Restatementupona the Trust reliesof trust suffices to void
(1959). Re-(Second) misplaced.reliance is The§ 288 Thisof Trusts

(SECOND) compilationa of the common law.OF Trusts isstatement
law, of a trustee’s breach of trustknowledgeat common constructiveWhile

Hampshirea the New statuteparty,could void a contract with third
knowledge.time actual Seerequiredtransactions at thegoverning such

2004).(1997)564-A:7, I (repealedRSA
law, propertyif in of trust transferred trustAt common a trustee breach

trust,” conveyancethenotice of the breach ofpersonto a who took “with
(Second) Trusts, 288;§ see v.supraof Steveswas void. Restatement

(Tex.Association, 930,459 934-35 Ct.Automobile S.W.2dUnited Services
1970). to thea third could also be liable trustApp. partyCiv. Such

Bogerttrust. & G.T.damagesfor for breach of See G.G.beneficiaries
(2d901,Bogert, §and Trustees at 304 ed. rev.The Law of Trusts

(1959).(Second) Trusts, § 321 At1995); supraofsee also Restatement
that helaw, knew or should have known wasparty,common a third who

trustee, a to into whether the trustee haddealing duty inquirewith a had
in withquestion chargedin the transaction and waspower engagethe to

Wendel,the Theof the construction of trust terms. Seeknowledge proper
Party LiabilityPowers and ThirdEvolution the Law Trustee’s forof of

Analysis,An Economic 35 SetonParticipating in a Breach Trust:of
(Second) Trusts,971, (2005);n. Restatement ofHall L. Rev. 977 49

§supra 297.

in itfrom the common law 1969 whenHampshire departedNew
(UTPA). 1969,Laws 312:1.Trustees’ Powers Act Seeadopted the Uniform

law, aparty dealinga third withprotectedUnlike the common the UTPA
that the trusteeknowledgeactualparty possessedtrustee unless the third

Wendel,Seeexercising powers.the trustee’sexceeding improperlywas or
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973,atswpra duty987.The UTPA the “common law broad of“abolish[ed]”
973,atinquiry,” granted partyid. and “a third who with a trusteedeal[t]

complete protection liabilityfrom unless the third party actualha[d]
transaction,knowledge, at the time of the that the proposed transaction

trust,”a breach of id. at 987. the common “placedconstitute[d] While law
party purchasers propertythird of trust on or inquiryconstructive notice

trust,”possibleof breaches of the UTPA “suchgave purchasers protected
except theybona fide status where actual of aknowledge[had] breach.”

(Ct. 1992).732,v. Corp.,Adler Manor Healthcare 9 Cal. 2d 735Rptr. App.

“The actual knowledge liabilitystandard of virtuallyallocate[d] all of
the risk of harm associated with a breach of to thetrust settlor and trust
beneficiaries, thereby creating an incentive for them to take precautions to

Wendel,minimize the risk of a breach.” at 973. “Thesupra reporterofficial
the acknowledgedfor UTPA the broad theprotection UTPA accorded third

who dealt aparties with trustee.” Id. at 987. to theAccording official
underreporter, the UTPA:

suspicionmere that limitations knowledgeor of factsexist[ed]
which, if pursued, would show that limitations notexist[ed] [did]

a ofdeprive person protection.this The for breachremedy [was]
limited to the partytrustee and a third with actual knowledge that
the trustee exceeding powers[was] his or improperly exercising
them.

omitted).(quotationId. and ellipsis
The New Hampshire statute expressing partthis of the UTPA was RSA

564-A:7, I, provided:which

respectWith to a third person dealing with a trustee or
a inassisting transaction,trustee the conduct of a the existence of

powerstrust and their byexercise the maytrustee be assumed
inquiry.without The third person is not bound to inquire whether

the powertrustee has to act or properlyis exercising power,the
person,and a third without actual that theknowledge trustee is

exceeding them,his orpowers improperly exercising fullyis
protected in dealing with the trustee if possessedas the trustee

properlyand powersexercised the he topurports exercise. A third
person is not bound to assure the proper application of trust

paidassets or delivered to the trustee.

564-A:7,1,RSA in during and,was effect the inrelevant times this appeal
therefore, Thus,governs. to the extent that the arguesTrust that Smith’s
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trust was sufficient to voidDonahue’s breach ofknowledge ofconstructive
564-A:7, I, Smith’s actualcontracts, Pursuant to RSAdisagree.wethe

required.wasknowledge

B

for the trialevidentiary supportwhether there isnext examineWe
toknowledgethe actualrequisitethat Smith lackedimplicit findingcourt’s

Stevens, 164, 165-6688 N.H.Donahue. See Frost v.his contracts withvoid
fact);(1936) (whether of Clark v.knowledge questionactual isparty has

(1934).Railroad, 36, expresslythe trial court did notAlthough4087 N.H.
subsidiary findings necessaryit all tothis we assume madefinding,make

Ventullo,v. 151Nordic Inn Condo. Owners’ Assoc.support its decision. See
(2004). discussion, assume,571, Also, this wepurposes586 for the ofN.H.

by enteringthe trust either intodeciding,without that Donahue breached
Runyon’s by using moneyauthorization or theagreementthe 1996 without

record,of the we concludepurposes. uponfor his own Based our review
that Smith lacked theimplied findingthat it the trial court’ssupports

knowledge.actualrequisite
knew that Donahue breached theactuallyto whether SmithrespectWith

autho-agreementinto the 1996 without his co-trustee’sby enteringtrust
rization, Runyonthere is scant evidence that Smith even knew then that

a Donahue testified that he believed that SmithAlthoughwas co-trustee.
this, Smith testifiedonly assumption.knew he clarified that this was his

that, fact, allonge Runyonin until the 2000 that hadhe did not learn
Donahue’s co-trustee.previously been

Moreover, supports findingwhile the evidence a that Smith knew that
money purposes,of for his own it does notDonahue used some Smith’s

that, bythat Donahue violated thefinding doing,a Smith knew socompel
that he in 1996that Donahue wasterms of the Trust. Smith testified knew

bya and that the at issue was owned the Trust. When hepropertytrustee
knew the at wasallonge, propertyentered into the 2000 he also that issue

mother, notin trust for the benefit of Donahue’s Lillian. Smith didheld
know, however, theanyDonahue allocated of his own resources towhether
Trust, Trust,money, any, gave moneyhow much if he to the and how much

forspent purposes.he his own
witnesses, underpaid moneyto and other he the dueAccording Smith
allonge through then-girlfriendand 2000 his andagreementthe 1996

theaccordingThe were not made tobookkeeper, paymentsJudith Mason.
in the but were made whenever Donahue told Smithagreements,schedules

transactions, keptFor some of these Masonmoney.that he needed
money.the for Donahue said he neededindicating purposenotations which

moneythat Donahue asked for to travel to NewThese notations showed
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Montana, among acknowledgedand other thatthings.Zealand Smith
money.him of the thepurpose Specifically,Donahue sometimes told for

him at that he was usingtestified that Donahue told one time someSmith
a school.money pay daughter’s privateof the to his tuition to attend

evidence, however, actuallyfindingThis does not that Smithcompel a
moneyby spendingthat Donahue the terms of the theknew violated Trust

mother,purposes,his own rather than to benefit his Lillian. There is no'for
actuallythat the Trustevidence Smith knew terms of the documents. See

(10thHarmon, 543,State Bank Yuma v. 546-47Farmers 778 F.2d Cir.of
1985) (third party could not claim that it “actual thatknowledge”lacked

instrument).powers copytrustee exceeded where third of trustparty saw
is there thatanyNor evidence Smith knew that Lillian theactually was

knew,only beneficiary during her lifetime. For all DonahueSmith was also
beneficiary,a trust the trust document toexpressly allowed trusteesand/or

hold, therefore,in evidenceengage self-dealing. We that the before the trial
did not compel finding actuallycourt a that Smith knew that Donahue

a bycommitted breach of trust either into theentering agreement1996
his bywithout co-trustee’s consent or thespending money for his own

purposes.
We that theacknowledge may supportedevidence have a finding that

Smith had knowledgeconstructive that Donahue breached the trust
because he knew that usingDonahue was at of the moneyleast some for his

(Second)purposes. Trusts,own See §Restatement of supra 297 cmt.
(“[I]nm a transaction to the beknown transferee to for the benefit of the

transferor personally, the transferee is withchargeable notice that the
trust.”).in discussed,transfer is breach of previously however,As construc­

knowledge 564-A:7,tive was insufficient under RSA I. Actual knowledge
required,was and the evidence does not a findingmandate that Smith had
necessary knowledge.the actual

II

Alternatively, arguesthe Trust that notwithstanding Smith’s lack of
actual knowledge, he is not entitled to specific performance under

(Second) Trusts, 310,§Restatement of whichsupra provides: the“[I]f
sell,intrustee breach of trust makes a mortgagecontract to or otherwise

of adispose property person, persontrust to third the third cannot compel
contract,specific performance of the hethougheven had no notice of the

at the time paidtrust when the contract was andmade value before
receiving such notice.”

(a)Comment to section provisionthis makes clear that this applies
when the wouldonly be a breach of trust:itselftransfer
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transferredhas beenpropertywhom trusta toAlthough person
and hadif he valuepaidit free of the trusttrust takesin breach of

transferredthe waspropertyof trust whenof the breachno notice
to transferthe trusteehim..., compelwill notequitya court ofto

trust, unlessin breach ofif a transfer would bethe suchproperty
words orestopped bywas hisof the trustbeneficiarythe

conduct____A a trustee to commitcompelwill notequitycourt of
a breach of trust.the commission ofcompleteor

a;(Second) Trusts, Hocking§ v.310 cmt. seesupraofRestatement
1985).410-11 (Ill. hold that the Trust406, App. WeCt.Hocking, 484 N.E.2d

byit supersededbecause wasprovisionto relief under thisis not entitled
the UTPA.

(Second) Trusts, § have coex-310 could notsupraofRestatement
discussed,UTPA, a thirdas previouslythe Under theisted with UTPA.

hisexceedingthat a trusteeknowledge [was]“actualwho lackedparty,
inthem, fully dealing withexercising protectedimproperly [was]orpowers

hepowersexercised thepossessed properlyif the trustee andthe trustee as
564-A:7,1.A third could not have beenpartyto exercise.” RSApurported]

bargain bythe benefit of hisif he was unable to receive“fully protected”
requisitehe lacked the actualthoughevenobtaining specific performance

knowledge.
2004,in enacted the Uniform Trustlegislaturethat theacknowledgeWe
(2007), 564-A:7, I.Code, RSA See LawsrepealedRSA ch. 564-B andsee

(2004). 564-B:10-10122004,130:1; 377 Under RSAsee also N.H.H.R. Jour.
in for(2007), good. . . who faith andbeneficiaryother than aperson“[a]

trustee, exceedingthat the trustee isknowledgedeals with a withoutvalue
liabilityis from aspowers protectedthe trustee’simproperly exercisingor

Pursuant to RSA 564-B:1-104power.”if the exercised theproperlytrustee
(1)(2007), a if the has actualknowledge person:“a has of factperson

(3)(2) it;it; notification of or from allof has received a notice orknowledge
in question,the at the timepersonthe facts and circumstances known to

no as to whether Restatementexpress opinionhas reason to know it.”We
(Second) Trusts, § with the Uniform Trustsupra 310 is consistentof
Code.

Ill

in thisawarding specific performanceTrust thatFinally, arguesthe
hands.”comes to court with “uncleaninequitable because Smithcase was

assertionsupon previousthe Trust relies itsargument,To thissupport
of Donahue’s breach ofknowledgeactualregarding purportedSmith’s
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As the evidence does not a that Smith had thecompel findingtrust.
knowledge,actual the Trust’s claim of “unclean hands” fails.requisite

Affirmed.

GalwayBroderick, C.J., Duggan, JJ.,Hicks,and and concurred.
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