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sum, whole,In the evidence as a we conclude that it was nottaking
probate beyondunreasonable for the court to find a reasonable doubt that

less to guardianship Accordingly,no restrictive alternative exists. we hold
probatethat the evidence in the record the court’ssupports guardianship

order.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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(SumnerKalman, Law, P.C.,F. Attorney of Plaistow F.Sumner at
brief, orally),and on and Mr. forKalman Thea S. Valvanis the Kalman the

petitioners.

(DianeSoule, Leslie, Kidder, P.L.L.C.,wardSay Loughman,& of Salem
orally),on and respondent.M. Gorrow the brief for the

DUGGAN, cases, petitioners, ChristopherJ. In thethese consolidated
Bennett, Bennett,Alycia and Inc.Landscaping, (collectivelyBennett

J.)Bennett), appeal by Trialrulings (McHugh, concerningtwo the Court
2007)676:17,attorney’s (Supp.fees. hold that RSA II therequiredWe trial

attorney’s Hampsteadto award fees to the Town ofrespondent,court
(town), injunctive againstbecause the town in its action for reliefprevailed

that,the further hold because the trial court did not findpetitioners. We
violated,rightsthat Bennett’s due Bennett is not entitled toprocess were

attorney’s fees its action thedeclaratory judgment againstfor town.
Accordingly, we affirm.

I

1998,The trial court found the relevant facts. Marchfollowing Since
propertyand Bennett have owned and resided atChristopher Alycia
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in a zone of that Inprohibitslocated residential the town commercial uses.
1998, (ZBA)adjustmentzoning grantedJune the town’s board of Bennett

special exception permita “to a home of inoccupation premises—use
landscapingconnection with and maintenance business.”property When

exception,for the Bennett informed “the ZBA thatapplying special
garage,fertilizer and other materials would be stored in thatthe there

be employee college duringwould one full-time twoplus workingstudents
summer,the the beproposed injuriousthat business would not or

obnoxious, and that the lot was fromscreened view.”
2005, “noise,In an complainedabutter to the town that wasthere smoke

and dust from heavy machinery, compostinga] smell of manure and[and
materials,” coming from The alsoproperty. complainedBennett’s abutter

loam,the property “unsightly stockpilesthat had of andcompost other
materials... which the Inw[ere] visible from abutter’s property.” response,

official, Emerson,the town’s chief building Kristopher the propertyviewed
several times appearedand determined that there to be a “loam/
composting operation activity on site.” He wrote a toletter—commercial

Bennett,that effect to but the letter was never frompicked up postthe
office.

2006, officer,In January Emerson asked the town’s code enforcement
King, abutter,Colleen to the problemscontact who confirmed that the were

Incontinuing. February March,and King conducted home occupation
ofinspections property,Bennett’s and confirmed the abutter’s complaints.

(1)sheSpecifically, observed: “that had intrees been cleared the rear of the
(2)Bennett property, eliminating visual screening operations”;of the

mulch,“[l]arge piles outside,of loam and werecompost stored as well as
bricks,withpallets pavers partitionsand concrete filledwith different types

stone, (3)materials”;of and landscapingother and that there was “a large
truck,dump loader,a large large tractor, bulldozer, Bobcat,front-end a a a
steer,a skid large tractors, trucks,three trailers transportto two pickup

and a backhoe parkedall outside” in the yard. She also learned that
Bennett had two to three employees,full-time to four part-timethree
employees, eightand six to part-time summer employees. uponBased

observations, Kingthese determined that Bennett had exceeded the terms
specialof the exception.

27,2006,March KingOn sent a certified letter to Bennett expressing her
conclusions. Because that letter not picked King,was withup, policea
escort, the 10,hand-delivered same letter to AprilBennett on 2006. The

stated,letter in pertinent part:
10, 2006,On IFebruary periodicconducted a OccupationHome

Inspection your property requiredfor ... as by Hampsteadthe
Zoning Ordinance IV-6:9. thatDuring inspection, wasthere clear
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expandedInc. has and hasLandscapingthat Bennettevidence
scope ofconditions andbeyond originally approvedthegrown

addition, beenPermit. In there haveOccupationHomeyour
andnoise,the offensive odorsequipment,complaints regarding

neighborhood.character of theto the residentialchange

Occupationthat Permit isyournotified HomeherebyYou are
and desist all ofyou operationsand that must ceasebeing revoked

5, 2006.May. . . effective Permit holdersLandscapingBennett
may make to the forpermits application [ZBA]are revokedwhose

of the Thepermit changeda new on circumstances business.
isMay meeting Thursday, Aprilfor theapplication deadline [ZBA]

13, 2006.

day, a letter toKing KingBennett met with later that wroteAfter Mr.
12, spirit“In the andApril cooperationBennett dated which stated: of

by Zoning,with allowedbalancing your Hampsteadbusiness needs what is
yourto the date of the and Desist on HomeagreedI amend Cease

5,2006 10,2006.”permit May July By Aprilfrom to letter datedOccupation
21, optionsthat it time to its andKingBennett advised needed review

theagree property.not to remove the business fromwould
1, 2006, informingBennett a letter itMay attorneyOn the town’s sent

violations,remedy within fivezoningthat “to the needed[Bennett to]
days upof of come with withreceipt agreementth[e]business letter an[its]

alsoremedythe Town to the violation.” The letter advised Bennett:

676:17, have to a courtRSA should the Town initiate[U]nder
violation,remedyagainst you you subjectaction to the will be to

penaltya civil of to for the first offense and forup $275 $550
subsequent youfor each that remain in violationdayoffenses

youafter the written from thedate on which first received notice
10,That ... onyouTown. written notice was to 2006.given April

also have thepaying penalty, you payBesides a civil will to for
costs____[I]f do theattorneyfs] you remedyTown’s fees and not

by with a the Towncoming up agreementsituation written with
five the forced courtdays, gowithin business Town will be to to

penalties recovery attorneyfs]and will seek civil and of its fees
costs.and

3, declaratoryMay petition requestingOn Bennett filed a for judgment,
(1) zoningthat the trial court of the town’sprovisionsdeclare: certain

applied theyboth violatefaciallyordinance unconstitutional and as because
theprovisionsthe due of both and Federalprocedural process State

(2)Constitutions; that its use of the as a business ispremises landscaping
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(3)ordinance; thatzoningthe and theas a use underprotected preexisting
responded bywas null and void. The townby Kingcease and desist order

injunctionspermanent againsta Bennett.filing petition preliminaryfor and
of the town’sprovisions zoningthat had violated severalAsserting Bennett

special the townexpanded scope exception,and had the of itsordinance
(1)court, permanentlyother restrain andamong things:that therequested

conductinga commercial business orenjoin operatingBennett from
(2) toat order Bennett remove allproperty;commercial activities its

vehicles, supplies, loam andequipment landscaping compost,commercial
(3) impose pursuantfrom the and a toproperty; penaltyother materials

676:17,1, each Bennett to aday operateRSA for that continued commercial
subsequentlybusiness at the The cases were consolidated.property.

granted injunction,The trial court the for arequest preliminarytown’s
enjoinedand Bennett from a onoperating construction business the

loam,bynoise inproperty, causing screening engagingthe of and the
composting any property.commercial of materials on the The court further

directed to any piles compostBennett remove of commercial stored on the
noisy heavyand atproperty, operation equipmentcease of and the back of

not,property during however,the hours. trial courtexcept business The did
prevent Bennett from itsoperating landscaping business.

trial,After a at thetwo-day which trial court viewed Bennett’s property
witnesses,the abutting testimonyand and heard the ofproperties, nine the

trial court useruled that Bennett’s of the wasproperty protectednot as a
use,preexisting nonconforming and that Bennett not usingwas the

in theproperty compliance special exceptionwith landscapingfor a
(1)rejectedbusiness. The court also explicitly Bennett’s assertions that:

(2)unconstitutional;the town’s zoning ordinance was its process rightsdue
(3)violated; law; (4)were it had no andcomplete adequate remedy at and

it was entitled to attorney’s fees because it was either “forced to litigate
anagainst opponent unreasonable,”whose position patently or[wa]s

“forced to seek judicial clearlyassistance to secure a right”defined and it
established “bad faith on the of thepart Town.”

The trial findingscourt made detailed of fact and ofrulings law. The
court also a written “in summaryissued order that set forthfashion the

order,for Inreasons its ultimate decision.” that the trial court noted:
[A]ny constitutional violations that Chris Bennett werealleged

by Hampsteadcommitted the Town of into the of “nocategoryfall
harm no foul.” While the Town did order him to cease his

2006,in oflandscaping Aprilbusiness in he never had to do sofact
because a Order himpermittingCourt to conduct that business
issued in of 2006. ofJuly Mr. Bennett’s counsel at the time trial

the only damagesconceded that that he had as a of hisresult
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(sic) of itslightfees. Inattorney[’s]claims wasconstitutional
to beHampsteadofnot order the Townthe willfindings Court

in case.. . .fees thisattorney[’s]for Bennett’sChrisresponsible

he would lose [thestates thattoKing Bennett]letter from[The
certain.by a dateoccupation] permithome

actually revokedand the TownnothingdidIf in fact Mr. Bennett
a due5,2006 processwell have beenmaythereMayonpermitthe

extend the datelater toagreedthat the TownThe factviolation.
changedin itsJuly wayuntil nopermitsurrenderingfor said

landscap-of theoperationtheto cease and desistinitial directive
lawsuit, anybring aelected toBecause Mr. Bennetting business.

andthrough legal processthewas correctedprocessdue violation
from it to him.damages flowthus no

added.) partyeithernot to award“elect[ed]The trial court also(Emphases
the requisiteeither hadpartyit not findfees becauseattorney[’s] d[id]

fees.”the ofpayment th[o]semalice to warrant
reconsideration, thethatarguingforThereafter, timely movedthe town

in the town’sruling uponstandardwrong legaltheappliedtrial court
itwhichuponthat the statutearguedfees. The townrequest attorney’sfor

676:17, II, of malicefees, require findingdid not aRSAsought attorney’s
have beenfees, simplythat the townbut ratherin for it to recover itsorder

that theestablished]the trial court’sparty. “[o]rderthe Becauseprevailing
action,” the townin its enforcementpartythe prevailingTown was
fees.attorney’sthe of itsreconsideration of denialrequested

that thehad never establishedthat the trial courtBennett countered
however,court, granted the town’sThe trialprevailing party.thetown was

casemajoritythat the of thisIt stated: “Givenrequest for reconsideration.
use of hismaking improperwas anor not Mr. Bennettinvolves whether

was, prevailingthen the Townis thethat heand the foundproperty, [court]
forentertain a claimthe willAccordingly, [court]on this issue.party

[attorney’s] ...”[f]ees
entertainthat the courtrequestingBennett filed a motionSubsequently,

it entitled tothat wasarguedfees. Bennettattorney’sits claim for
violated,hadrightsdue beenprocedural processitsattorney’s fees because

to secure thosejudicial assistanceand, it was forced to seekconsequently,
704,Sanborn,v. 155N.H.See Blouinclearly rights.defined and established

that, it(2007). insisted]town ...“[t]heasserted because708 Bennett also
statute,” requiredattorney[’s] by equityfeesmandatorytoentitled[wa]s
fees, byas claimed bothsubject attorney[’s]of“to revisit thethe court

parties.”
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The town countered that Bennett’s untimelymotion was because it was
filed after ten-daythe reconsideration period. See SUPER.Ct. R. 59-A.The
town arguedalso that Bennett’s motion had no factual or legal support
because Bennett was not a prevailing theparty, court never found that the

faith,town acted with bad and the court never found that Bennett “secured
clearlya Thus,defined and established right.” the town argued, Bennett

had not been awarded “affirmative relief or success on the merits” and was
not attorney’sentitled to fees. The trial court denied Bennett’s motion.

(1)On appeal, arguesBennett that by:the trial court erred awarding the
(2)town attorney’s 676:17,II;fees under RSA failingand to reconsider its

request attorney’sfor fees. turn,We address each inargument but first set
forth our standard of review.

“A prevailing party may be awarded attorney’s fees when that
recovery statute,is byauthorized an agreement between parties,the or an

judicialestablished exception to the general rule that precludes recovery of
Blouin,such fees.” 155 N.H. at 708. We will not overturn a trial court’s

award of attorney’s fees unless it is an unsustainable exercise of discretion.
Id. In standard,applying this we inkeep mind the substantial deference
given to the trial court’s attorney’s fees,decision on upholdand the decision
if the record provides supportsome for it. Demers Agency Widney,v. 155

658, (2007);N.H. 665 see also Town Liebeler, 760,v.of Swanzey 140 N.H.
(1996).765

II

The trial court found authorization for its attorney’saward of fees to the
676:17,town in Thus,RSA II. we must thatinterpret statute. We are the

final arbiter of the legislature’s intent as inexpressed the words of the
statute considered as a whole. In Edmunds,the Matter Carr & 156 N.H.of
498, (2007).503-04 When examining statute,the language of a we ascribe
the plain and ordinary meaning to the words used. Id. at 504.We interpret
legislative intent from the statute as written and will not consider what the
legislature might have said or add language that legislaturethe did not see
fit to include. Id. We interpret a statute in the context of the overall
statutory scheme inand not isolation. Id. Unless statutorythe language is
ambiguous, we will not legislativeexamine history to analysis.aid our

(2008).Green Crow v.Corp. 344,Town New Ipswich, 157 N.H. 346 Theof
interpretation applicationand of a present law,statute questions of which
we review de novo. ElderTrust 693,Fla. v. Town Epsom, 154N.H. 696of of
(2007).

676:17,RSA II inprovides, pertinent part:
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enforce, way ofbytomunicipalityabrought byany legalIn action
otherwise, localany676:15orby RSAprovidedrelief asinjunctive

title, or tounder thisordinance, adoptedregulationcode or
adjustmentof orboard, boardzoningany planningenforce

to thispursuantmadedecisionappealsofbuilding code board
and reasonablerecover its coststitle, shallmunicipality. . . the

if itlegalin the actionpursuingactually expendedfeesattorney’s
in action.theprevailing partyais found to be

(1996)added.) officials who havelocalpermits676:15RSA(Emphasis
ordinance, regula-code oranyof localprovisionsto enforce theauthority

abatement,mandamus, any appropri-otherorinjunction,tion to “institute
abate, remove unlawfulenjoin, [an]orprevent,toproceedingate action or

oralteration, “any buildingofconstruction, or reconstruction”erection,
or thereof.”partstructure

mandatory orintent as to thelegislature’stheWe determine
from theprimarilystatutory provisionadirectory particularnature of

v. 153 N.H.City Corpening,Rochesterprovision.used in thelanguage of
(2006). is that the word571, statutoryrule of constructiongeneral574 The

and that the wordpermissive,of a statute“may” makes enforcement
Liebeler,Thus, in 140N.H. atId.mandatory enforcement.requires“shall”

676:17, (1996),inII which764, that, the version of RSApriorheld underwe
recover,” trial court had“may thehad used the wordslegislaturethe

676:17,IIBy amendingfor fees. RSAdeny requestto the town’sdiscretion
recover,” such discretionlegislaturethe removedthe words “shallto use

in action676:17, any legalII now mandates thattrial court. RSAfrom the
ordinance, code, orregulation,ana to enforcebrought by municipality

amunicipality prevailingin the “is found to bedecision whichzoning board
to recover reasonableaction,” the is entitledmunicipalityin theparty

in that action.actually expended pursuingfeesattorney’s
the onHere, prevailing partythat “the Town [wa]sthe trial court found

case”; is,that orin “the of “whethermajority th[e]presentedissue”th[e]
property.” Accordingly,an use of hismaking improperBennett wasnot Mr.

action. Theattorney’s fees for its enforcementthe court awarded the town
prevailingthe town was thefindingtrial court’s thatsupportsrecord the

in its enforcement action.party
relief, that Bennett violatedinjunctive the town assertedIn its action for

ordinance, scopeand exceeded thezoningof the town’sprovisionsseveral
found inThe trial courtlandscapingfor a business.special exceptionof its

and, Bennett toorderedquestions, consequently,the onfavor of town both
business, “complyto with all of theandactivity landscapinglimit its to the

in thecontainedOccupation RegulationsHomeHampstead’sTown of
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inThus, the its enforce-prevailedTown’s because townZoning Ordinance.”
Bennett, award the townrequiredment action the trial court was toagainst

attorney’sreasonable fees for this action.
intown this caseargues awarding attorney’sBennett that the fees

Bennettprocess rights. Specifically,conflicts with its dueprocedural
it notice thatprovide adequateasserts that the town failed to written

action, and,be itsattorney’s prior filingfees could assessed to enforcement
thus, providethe recover fees when it to suchattorney’stown cannot failed

676:17, requirenotice. The counters that II not atown RSA does
attorney’swritten it can ifmunicipality provideto notice that recover fees

it is found forprevailing party bringing injunctiveto be a before an action
that, 1, 2006,zoning Mayrelief to enforce a ordinance. The town adds on

action,to its enforcement town’sprior filing attorney providedthe Bennett
676:17,notice that town attorney’swith the could recover fees under RSA

II.

held that adequateiCWehave notice is notice that is reasonably
calculated to give the defendant actual notice of the beissue to decided at

(citationsLiebeler, omitted).hearing.” Here,the 140 N.H. at 768 the town
Bennett,notified in writing, filingbefore its enforcement action that

Bennett had the scope specialexceeded of its Bennettexception, was
violating provisions ordinance, that,certain of the ifzoningtown’s and it did

violations,not remedy the the town take legal againstwould action it. In
addition, that,attorneythe town’s specificallyadvised Bennett “under RSA
676:17,should the Townhave to court against remedyinitiate a action to[it]

violation,the . . . . . .[Bennett] have to for thepayw[ould] Town’s
attorney[’s] fees costs.” The attorney explained:and town’s further “if you

not remedy by updo the situation with acoming agreementwritten with
the Town within days,five business Town will to gothe be forced to court

will seek penaltiesand civil and itsrecovery attorney[’s] and costs.”of fees
added.)(Emphases This letter not informed theonly possibilityBennett of

may fees,that it pay attorney’shave to also cited uponbut the statute which
authority Thus,the town had to request such fees. hadBennett reasonable

inwritten notice that it was fact in of exceptionviolation both its special and
ordinance,town thata and the town recover fees.attorney’scould TownCf.

(2001).Newman, 131,Nottingham v. 147 136N.H.of
Further, law, id.,every person presumed 676:17,is know theto and RSA
clearlyII thestates that town is entitled to recover attorney’sreasonable

if itfees is found to a in aprevailing party legal broughtbe action to enforce
ordinance, code, regulation, zoning Therefore,an or board decision.

that,Bennett ifhad notice from the statute the sought legaltown action to
remedy the party,violations and was found to be a prevailing Bennett
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therefore,We,id.attorney’s fees.reasonablepaytorequiredwould be Cf.
notice andadequateit did not receivethatargumentBennett’sreject

underfees to the townattorney’sawarddecision tothe trial court’suphold
676:17, II.RSA

Ill

itsin to reconsiderfailingcourt erredthat the trialarguesBennett
Basedattorney’sit fees.fees, in to awardfailingandattorney’sforrequest

offindingsits detailedsupplementingorderthe trial court’s writtenupon
thatcourt foundlaw, that the trialBennett assertsrulings offact and

Bennettrights.processdueproceduralof itsdeprivedBennett was
to securejudicial assistancethat, it was forced to seekcontends because

708, itBlouin, 155N.H. atseerights,establishedclearly defined andthose
law.state and federalfees under bothattorney’stois entitled

andfor reconsiderationrequestthat Bennett’sThe town counters
that the trial courtfurther submitsuntimely. The townattorney’s fees was

and,process,Bennett of duedeprivedid notruled that the townexpressly
or federalattorney’s fees under statetherefore, not entitled toBennett is

law.

denying Bennett’snot its reasons forspecifyThe trial court did
however, afindings,of specificfees. In the absenceattorney’sformotion

itsnecessary supporttofindingshave made allis topresumedcourt
(1991); v.Lisa H., 188, 195 Bradley,see also Burns134N.H.In redecision.

(1980). entitledcase, contends that it is542, In this BennettN.H. 546120
because, view, that the townin the trial court foundfees itsattorney’sto

hearingnotice and a beforeby providingnotprocess rightsits dueviolated
assistancejudicialit forced to seekexception, and wasrevoking specialits

rights. disagree.those Weto secure

reconsid­First, it filed its motion fordisputenot thatBennett does
Super. Ct. R. 59-Afor such motions. Seeten-dayafter the deadlineeration

shall be filed(“A reliefpost-decisionreconsideration or othermotion for
(10) of the orderthe written noticeof the date on Clerk’sdayswithin ten

decision.”). that motionThus, could have deniedproperlythe trial courtor
v.Economya Sch.Sounduntimely. Chapter-CitizensSeeas forBedford

Baker,612, (2004); Hudson v. 133#25, 151 N.H. 617 TownAdmin. Unit of
(1990).750, 753N.H.

that the trialBennett’s assertionSecond, supportfails tothe record
Althoughprocess rights.Bennett’s duethe town violatedcourt found that

if had not filed itsthat Bennettin its written orderthe trial court noted
permitthe on“actuallythe town revokedaction anddeclaratory judgment

violation,” and thatprocessa due5, 2006, may well have beenthereMay
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“any due process through process,”violation was corrected the legal we do
read asnot this a that duelanguage constituting finding processBennett’s

Parker, 89, (2007)rights were violated. See State 155v. N.H. 91-92
interpretationthat the trial a(explaining questionof a court order is of law

novo). Indeed,which we the explicitly rejectedreview de trial court
claim it processBennett’s that was “a victim of a violation of due under the

Hampshire Thus,New and Federal Constitution.” because the trial court
not violated,did find that Bennett’s due process rights were it reasonably

havecould denied Bennett’s onrequest attorney’sfor fees this basis.

Affirmed.

GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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