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Poland,Seecontemplatedextent of the conservation easement.tions on the
Although provided “[l]anguagethat theagreement [ofat 415. the156 N.H.

counsel,” of thisbybe the existence termnegotiatedtowas]the easement
convey the so indefinite as toobligationrender the to easementdid not

assent, upon partiesan themerely imposed obligationlack of butreflect a
of language.faith in later easementgood negotiation specificto theexercise

(1985).Co., 176,126 N.H. Nor do thev. Railroad 180See Albee Wolfeboro
renderfuture review theregarding engineeringminor termsadditional

Hydroelectric Assocs. v.Village Cityunenforceable. Loweragreement See
(contract(2001) partieseven ifClaremont, 73, may147 N.H. 76 existof

details”).further of minornegotiations“contemplated

rejectwe contention that the settlement shouldFinally, Hogan’s
the or duress. Whether toupon grounds surprise,be aside of mistakeset

upon groundsa settlement rests within the sound discretionset aside such
case,InPerley,of at 361. this the trial courtthe trial court. 89 N.H. noted

specificallyand its were dis­that the conservation easement limitations
chambers, and theHogan appearedin that to understand nature ofcussed

that, view, thereThe trial court further found in its was noagreement.the
record,Uponof fraud or was under this weHoganindication that duress.

of factcontrary findings compelled.cannot conclude that were

Affirmed.
GalwayC.J., Dalianis, Hicks, JJ.,Broderick, and and concurred.
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(JoshuaGordon,L. L. on theJoshua of Concord GordonLaw ofOffice
(,JonathanP.L.L.C.,brief), & of S.Springer,and Bosen Portsmouth

plaintiffs.theorally), forSpringer

(ThomasTower, Mullins, P.A., Jaffreyof P. Mullins on theCrocker &
for Robert M. RML Generalorally),brief and defendant Lebel d/b/a

Contractor.

(.Arthur IIIP.C., on theGormley Gormley, Gormley,& of Nashua 0.
Industries,Pullman Inc.orally),brief and for defendant Modular

HlCKS, McNeal,Paula anplaintiffs, appealJ. The and order ofJonathan
J.) defendants,the in their action theSuperior {McHugh, againstCourt

(Pullman)Industries,Modular Inc. M. LebelPullman and Robert d/b/a
(Lebel), arising allegedlyRML Contractor out of the improperGeneral

a modular affirm in part,manufacture construction of home. Weand/or
in and remand.part,reverse

Incourt found or facts.supports following AprilThe trial the record the
2004, for the aplaintiffsthe contracted with Lebel construction of modular

$359,042. andpricehome. The eventual contract was The plaintiffs Lebel
thepurchasedecided to home from Pullman. The home was to be

home, moveplaintiffs’ existingconstructed near the them to intoallowing
completion.the home and raze one uponnew the old

Pullman plaintiffs’manufactured the and it to thehome delivered
property August problems,in 2004. McNeal and Lebel severalMr. noticed

expectedmost that had kitchenprominently plaintiffsthe different cabi-
nets, joiststhe beam and for the attic did not for installation ofallow a flat
floor, not the itanyand Pullman did deliver of three sets of stairs was to

eventually delivered, on-site, that itsupply. Pullman or built the stairs was
two stairsresponsible supplyingfor and Lebel built sets of basement as he

built,had to do. of the failed to satisfycontracted Once some sets of stairs
buildingthe code.applicable

the loanplaintiffs’ financing requiredThe terms of the construction to be
30, 2004, readythe home was not forpaid by September occupancy bybut

fact, 1, become, inby partiesthat In each of the had the trialdate. October
words, “somewhat and of one another.”disappointedcourt’s distrustful
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that not unlessplaintiffsLebel informed the he would continue construction
for after 1. He thatpayment requestedhe was assured work done October

escrow,in but to so.plaintiffs willingfunds be the were not doplaced
4, 2004, aplaintiffs’ attorneyOn the sent letter to LebelOctober

requesting that he his work to the exterior of the home. Lebelprioritize
termination, and, 7,interpreted this letter to amount to his as of October

2004, plaintiffswork on the home. The did not obtain a certificatestopped
of occupancy Julyfor the new home until 2005.

contract,The sued Lebel for breach of and both forplaintiffs defendants
(2000)and ofnegligence violation RSA 205-B:2 and RSA 358-Achapter

(1995 2007).Supp.& Lebel counterclaimed for amounts due under the
contract for workunpaid performed.and

respect theories,toWith the common law the court concluded that “none
of the fault”parties [is] without and awarded asdamages follows:

$9,250.00Court the plaintiffs[T]he awards a verdict againstof
defendant Lebel theiron claims of breach of contract and
negligence. $9,250.00The Court plaintiffsawards the a verdict of
against Pullman on their claim negligence.of The Court awards

$16,500.00Lebel a verdict of his againston counterclaim the
plaintiffs as it that theyfinds bybreached their contract with him

payingnot him for theall work that he did notbyand himallowing
complete $7,250.00to his work. Thus the Lebel atplaintiffs owe

present $9,250.00and Pullman owes plaintiffsthe at present.

reconsideration,On the court thatruled the wereplaintiffs entitled to
$1,978.36credit paid order,for for athey Lebel change and reduced the

damage byaward to thatLebel amount. The courttrial found that the
evidence did not thesupport statutoryclaimed violations.

(1)appeal, plaintiffs argueOn the that the trial court in: rulingerred that
(2)contract;they (3)breached the making certain factual deter-findings;

(4)damages;mining ruling that the home contained no “substantial
(5)205-B:2;defects” as that isphrase used in rulingRSA and neitherthat

anydefendant deceptive practicescommitted unfair or trade as contem-
(1995).plated by RSA 358-A:2 upholdWe will trialthe court’s factual

findings and rulings theyof law lack evidentiaryunless orsupport
(1996).a clear Boles, 382,constitute error of law. v.Barrows 141 N.H. 389

The plaintiffs challengefirst the trial court’s determinations of contrac-
tual liability, thatasserting materiallyLebel and theybreached committed

Theyno breach. thatcontend Lebel by leavingbreached the contract the
job prior to hiscompleting uponwork after insisting conditions not

contract;incontemplated the specifically, placementthe of infunds escrow
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werethat thesefurther contendfinancing. Theyofand assurance end
contractualbreaches, obligations.them of furtherrelievingmaterial

30,2004, the construc-September plaintiffs’onThe trial court found that
any more[disbursing]it not bethat “wouldlender informed Lebeltion

they were months behindproject [two]the becausemonies for Plaintiffs’]
performedruled that “LebelThe court alsopayments.”in interest[their]

byfundinguntil was withdrawnin with the contractwork accordancehis
to escrow“unwillingnessthat plaintiffs’finance and thecompany”the

unreasonable.”projectLebel to the wascompletefunds to enablesufficient

ofrulingas that the cessationimplicitlyread orderWe the court’s
apparent anticipatoryanthe construction loan wasdisbursements under

entitlingplaintiffs’ obligations,the contractualrepudiationor ofbreach
continuing performance.of before hispaymentLebel to seek assurance

partywhen a promising“An of contract occursanticipatory breach
by disablingor voluntarilyhis either wordsthroughrepudiates obligations
performance.” Syncomtime forfrom them before theperforminghimself

(2007).Wood, 73, noted inInterestingly,83-84 as wev. 155 N.H.Indus.
in leadingof ourconstituting anticipatorythe breach bothSyncom, action

LLC, 151Development Group,on the LeTarte v. West Sidesubject,cases
(2004), Horst, (1964), failure tov. N.H. 380 was theHoytN.H. 291 and 105

the contract. Id. at 84.paymentsmake under

breach,of theanticipatoryOur note that instances“[i]ncases
repudiationthe as an immedi­non-breaching optionhas the to treatparty

LeTarte,the 151damages.”ate and maintain an action at once forbreach
however,have the actions ofrecognized,N.H. at 294.As other courts where

uncertain, optionor thisapparently repudiating party equivocalthe are
the a dilemma. See Norcon Power v.non-breaching party withpresents

(N.Y. 1998).Power, 656,Mohawk 705 N.E.2d 659Niagara

repudiation anticipa-If the as anpromisee regards apparentthe
tory repudiation, performanceterminates his or her own and sues

breach, is in of found topromisee placed jeopardy beingfor the
apparentthe repudia-have if the court determines thatbreached

clear to ansufficiently unequivocaltion was not and constitute
If, thenonperformance. onanticipatory repudiation justifying

hand, after anperform perceivingother the continues topromisee
anand it is determined thatapparent repudiation, subsequently

anticipatory place, promisee maytook the be deniedrepudiation
herrecovery for because of his orpost-repudiation expenditures

a effort toexpenses partfailure to those as of reasonableavoid
themitigate repudiation.afterdamages
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omitted).(quotationId.
In the 2goods,case of contracts for the sale of Article of the Uniform

(UCC) providesCommercial Code a means for with dilemmadealing this
by aproviding right adequateto demand assurance of due performance

grounds insecurity“[w]hen reasonable for arise” and adeclaring failure to
provide such assurance within a reasonable time to be a ofrepudiation the

382-A:2-609(l) (1994).contract. See RSA This of theprovision UCC “has
doctrinal,been considered so in bridgingeffective the exceptional and

operational gap related to the doctrine anticipatoryof thatbreach some
importedStates have the complementary regimen of demand for adequate

law,assurance to common-law categories of contract using UCC 2-609 as
Power,the synapse.” 660;Norcon 705 N.E.2d at see also Restatement

(Second) (1981).§of 251Contracts

aAlthough right to demand adequate assurance under general
contract law has not previously law,been inrecognized our case we
conclude that the trial court correctly theapplied doctrine here. The

(Second)comment to section 251 of the Restatement of Contracts
notes that that section uponis based a principle “closelyrelated to the duty
of good faith and fair indealing contract,”the performance of the

(Second) §Restatement of 277,Contracts 251 dutycomment a at a
that has long been an integral component contracts,of our common law of

(1989).see 133,Centronics v.Corp. Corp.,Genicom 132 N.H. 139

Because the record reveals sufficient grounds for Lebel to seek
adequate assurance of future performance, which plaintiffsthe did not
supply, funds,neither Lebel’s request for the escrow of nor his cessation of

pendingwork such assurance was a material relievingbreach the plaintiffs
of obligationfurther under the contract. Kunian v. DevelopmentCf.

(Conn.Corporation America, 427, 1973) (where334 A.2d 433 buyerof
under installment contract for piecemeal delivery of plumbing and heating
material fell in payment,behind seller “had grounds‘reasonable for
insecurity’ and justifiably informed [buyer]the that it would deliver the
balance of onlythe material if payment of the entire contract was
guaranteed by [buyer’s]the depositing sufficient in paycash escrow to for

materials”).the delivered accordingly rejectWe plaintiffs’ argumentthe
upholdand the trial rulingscourt’s on this issue.

plaintiffsThe also challenge a number of the trial court’s factual findings,
(1)specifically that the court incontending erred finding: that there was no

pressurereal or firm deadline for the plaintiffs house;to move into the new
(2) that the plaintiffs’ financing delays created unreasonable deadlines for

(3)construction;completing plaintiffs’that the complaint was not with the
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(4)work; deliberately waited toplaintiffsthat theandqualitythe of Lebel’s
inchallenged findingof examine eachoccupancy.certificate Weget their

turn.
anxious“[a]lthough plaintiffs getThe the were totrial court stated that

in, nowere under timetheytheir constructed and movenew home
into livealwayscould continue theirtheyto do so becauseconstraints

thenready.”the was The court observedhouse until new houseexisting
inany pressureit it was the lack of realhindsight appearsthat that“[i]n

into theirnot a firm deadline to move newplaintiffs havingterms theof
the unresolved for fardispute parties gohouse the between tothat allowed

reasonably have.”longer than it should
theythat had a firmlanguage, arguingThe take issue thisplaintiffs with

30,2004, off their loan. The trialSeptember paydeadline of to construction
incourt its order thatcontrary: explicitlycourt not find to the the noteddid

30,onfinancing Septemberfact that the construction would run out“[t]he
there was on to have all of hispressure2004 meant that some Lebel work

that theby backgrounddone that date.” We conclude court’s discussion
inability indefinitelythe to remain their old house wasregarding plaintiffs’

necessary legal rulings.not to its
The the trial thatchallengenext court’s statementplaintiffs “[t]he

ultimatelyinplaintiffs’ delay getting financing convertingconstruction and
mortgagethat to a conventional created unreasonable deadlinesfinancing

Theythe that met.”completion arguefor the of construction could not be
that, incontrary, placethe their construction was “as of Junefinancingto
1, in time to and set the house” and that itplenty of manufacture was

aby delayedPullman and Lebel that conversion to conventionalmistakes
mortgage.

The itclearly appearcourt’s statement is not erroneous nor does to have
the Thelegal rulings plaintiffs’affected the court’s to detriment. court
difficulty in“[l]argely obtainingstated that because of the construction

delaya in thefinancing, getting plaintiffs’ (emphasisthere was home built”
added), noting thoughthat “even the contract that Lebel had with the

in notplaintiffs agreed upon April, production beginwas mid did on the
disputeuntil mid The not that theirplaintiffs’ July.” plaintiffshouse do

1,financing was available until June a month and halfconstruction not a
agreementafter their with Lebel. assert thatmid-April They Lebel still

6,2004,untildelayed the order with Pullman but we note thatplacing July
respect delaysthe find Lebel on the project.court did not blameless with to

reasons,merely acknowledgesThe order that for variouscourt’s attribut-
able in of the forpart parties, completingto each Lebel’s time frame the

(Mayfive toproject through September) slightlyshrank from months
find no(early through September).under two months We error.August
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in findingtrial court thatplaintiffsThe also contend that the erred
work,quality justnever of the factwas with thecomplaint“[t]heir [Lebel’s]

completed.” Theythat had not assert that thethe construction been
ofto Lebel about the his work.repeated complaints qualityexhibits reveal

order, stated that theThey elsewhere in its the trial courtalso note that
plaintiffs complete projectwith his failure to the and with“were dissatisfied
some of his work.”

consequence.the on this issue is of no ThediscrepancyWe conclude that
inchallenged notingstatement was made the context of the court that the

plaintiffs’ financing onlyend came a week after Lebel left thethrough
property. opined why plaintiffsThe that it to wonder to the“ha[d]court as

job” theydid not back to the now hadcompleteinvite when the[Lebel]
money to do had no with the Lebel’scomplaint qualityso and of work. The

back, however,reason the did not invite isplaintiffs Lebel immaterial.

“Only sufficientlya that is material important justifybreach and to
ending the transaction a breach discharges injuredwhole is total that the

(1993).Coutinho,party’s 721, Thus,duties.” Fitz v. N.H.136 725 the
plaintiffs’ satisfaction,subjective thereof,lackor with Lebel’s work is
legally longirrelevant so as inany flaws Lebel’s did notperformance

breach; Lebel,amount to a material absent material by plaintiffsbreach the
obligatedwere himcontractually to allow to finish job.the

The performedtrial court found that Lebel in accordance with the
contract until the construction stoppedlender disbursing funds. This
finding precludes a inruling that the flaws workmanship,Lebel’s if any,

(“Thewere material breaches of the contract. id. at 724 trial court is inCf.
the position evidence,best evaluateto the and we will not reverse a finding
on whether party performeda in manner,a substandard unless the finding

record.”).lacks in thesupport Accordingly, any finding regarding the
plaintiffs’ subjective satisfaction with irrelevant,Lebel’s work is legally and
we find no error.reversible

Finally, the plaintiffs challenge the trial findingcourt’s that their
“[w]aiting to aobtain Certificate of Occupancy until 2005July appearsof at
least partially to beenhave calculated” and that they “elected not to get the

corrected,stairs which was an necessary occupancy,item for until the
followingJuly.” The trial court facts,drew an inference from the apparently
not whenchallenged, plaintiffsthat the obtained their permanent financing

October,in cabinets,they ordered new kitchen an item not necessary for
obtaining a certificate of occupancy, yet did not repairedhave the stairs
until July. sayWe cannot this impermissible.inference was
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in its calculationerredthe trial courtcontend thatThe alsoplaintiffs
lightin theawards, the evidencewe viewdamagereviewingIndamages.of
ifonly wean awardand will overturnparty,prevailingto themost favorable

Indus., at 88. New155 N.H.clearly Syncomerroneous.it to befind
incertainty computingmathematicalrequirenotlaw doesHampshire

wasdamagesthe award ofindication thatrequire anbut doesdamages,
Id.reasonable.

additionalanpaid“is entitled to bethat LebelThe court found
in its calculationtrial court erredthat the$16,500.00.” argueThe plaintiffs

the amountwork withthe value of Mr. Lebel’s“conflatingbyof this amount
that “the courtarguethe plaintiffsit.” Specifically,forgot paidhe

in$336,904.” aThey imply,thendone wasthe value of workcalculated
$16,500 figurebrief, arrived at thethat the courtin theircalculation shown

through September$320,404, to Lebelpaidthe total amountsubtractingby
$336,904.(not order),a fromincluding change17

originalthe court’scontention. Neithersupportnot thisThe record does
the value ofcalculatesmotion for reconsiderationnor its order onorder

contention,Rather, Lebel’s$336,904. acceptedthe courtdone to bework
thereof, that1, 2004 invoice and later breakdownin anevidenced October

to$16,500 for completedhe owed workleft the wasprojectat the time he
Lebel wasjobsite,time he left thefound that at theThe court alsodate.

(contract $359,042 theof less$38,638 pricecontractunder theowed
2004). found that the17, The court then$320,404 paid through September

$22,138.00,” is thewhichexceed[]workremaining [did not]“fair value of the
completedthe afterafter Lebel for workpayingleft on the contractbalance

$38,638.00 $16,500).17, (i.e., minus2004September

that the trial courtconclude, by theargued plaintiffs,asWe cannot
got paidthe amount he forwork withthe value of Mr. Lebel’s“conflat[ed]

contract, andunder thecomplete performancenotAlthoughit.” Lebel did
correction, “necessarilyplaintiffs received]therequiredof his worksome

done, has accrued toany advantageand ifthe work as it [was]the value of
received, worth totherefrom, to for the benefitpayliable[are][them] —the

otherby party.”the contract theofpartial performanceof the[them]
Turner,(1898); v.Freeman, 466, see also Britton69 N.H. 468v.Danforth
labor).(1834) forthis rule in case of contract481, (pronouncing6 N.H. 492

receive from athe owner wouldof the benefit whichmeasure“[T]he
69 N.H. atprice. Danforth,the contractthe contract” iscompliance with

theliabilityhome under“[e]stimating owners’]Accordingly, [the468.
received,the benefitprice,at the contractcompletely performedcontract

contract, convenientlythe ison the basis ofpayshould[they]for which
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bytheby damagefrom the contract occasioneddeducting priceascertained
atfailure to the contract.” Id. 468-69.performthe builders’

ofthe court in this reversed the order theAlthough trial case
calculation, incomputationits “method of ... is reasonable and accordance

words,at In “thehavingwith the authorities.” Id. 470. other found that
necessary repair”amount for the to finish or certain orplaintiffs incomplete

$22,138,defective work was the court could have subtracted that amount
$16,500the pricefrom contract to arrive at the awarded The courtLebel.

cabinets,ofseparatelythen assessed Lebel for the thecorrectingcosts
$9,250and attic ridgestairs beam and subtracted that total of from the

$16,500 $7,250.to verdictpreviously awarded arrive at a net for Lebel of
cabinet,the court added the ridgeWhile could have stair and beam costs to

completionthe rest of the costs of aperformed single damageand
Danforih,calculation as set forth in it reached resultnevertheless the same

and we therefore find no error.
:2,nextWe address the of which thatapplication requiresRSA 205-B no

sellperson a new or home inprefabricated presite Hampshirebuilt New
a provides, alia,without written manufacturer’s warranty that inter “[t]hat

such home is anyfree from substantial in materials or workmanshipdefects
structure,in plumbing, heating, systemsthe and electrical in alland

and otherappliances equipment byinstalled or included in such thehome
plaintiffs arguemanufacturer.” The that the trial court in failingerred to

problems theyfind that various identified are “substantial defects” under
statute,the and in thereby failing to award them costs attorney’sand fees

(2000)topursuant byRSA 205-B:4 action(providing any buyer to enforce
of 205-Bprovisions chapterRSA “shall allowfor the costsrecovery of court

fees”).reasonable Inattorney’s concludingand that the did notevidence
plaintiffs’ theory 205-B,the ofsupport liability chapterunder RSA trialthe
onlycourt stated that were no ‘substantial defects’ in the home as“[t]here

that is in”phrase used RSA 205-B:2.The court provided analysisno further
nogaveand indication of how it theinterpreted phrase “substantial

in reachingdefects” its conclusion. the trialWe note that court did not find
and,defect, fact, $5,000the stairs free of in awarded in fordamages

necessary repairs. The assert that this issue withplaintiffs presents us a
question interpretation;of astatutory namely, whatdetermination of

defectQ”constitutes a “substantial under the statute.
statutory“In interpretation,matters of are thewe final arbiter of

inlegislative intent as the theexpressed words of statute considered as a
whole. We first languageexamine the of the and plainstatute ascribe the

ordinaryand themeanings to words used.” Club v.CountryPortsmouth
(2005)Greenland, 617, omitted).Town 152 (quotationN.H. 620of



468

the term “substan-to definehas not chosenlegislaturethethatWe note
done so. See Cal.that havein other statesdefects,” legislaturesunliketial

2005) warrantyhome1797.1(d) in mobile(defining,(Deering§CodeCiv.
meantoworkmanship”andin materialsstatute, defects“[substantial

stained,cracked, orbroken, ripped,bymanifestedobjectively“defects
improperinworkmanship resultingorcomponents,ormissing parts

installed orsystemsor asmaterials, components, appliances,function of
manufacturer”); Stat.dealer, N.C. Gen.contractor, orthebymanufactured

in manufactured143-148.9(14) (2007) defect”(defining “[s]ubstantial§
in todeficiency damageor“[a]nyas substantialwarranty statutehome

hashome whichin a manufacturedworkmanship occurringormaterials
term alsoin normal use. Thecared formaintained andreasonablybeen

of theelement, component partorutility systemanymeans structural
Code.”); Fla. Stat. ch.thecomplyfails to withhome whichmanufactured

statutoryin a320.822(15) (2007) definitionnearlya identical(providing
vehicles); Ann.Wyo. Stat.and recreationalof mobile homeswarranty

“[djefect” warranty stat-35-18-102(a)(i)(2007) in mobile home(defining§
construction, orcomponentsperformance,in the“any insufficiencyute as

fitany partsof its notrenders the home orhome thatmaterial of a mobile
habitation”);humanintended or forfor which it wasordinarythe usefor

24-32-3302(6) (2007) ina similar definition(providing§Rev. Stat.Colo.
homes).manufacturedregulatingstatute

Dictionary “substantial,” in aspertinent part,definesWebster’s
Inter­Third Newessential.” Webster’simportant,of moment:“being

Dictionary 2002). aIt defines “defect” as(unabridged2280national
perfection, ornecessary completeness,forsomethingof“want or absence

theAccordingly, relying uponfunction.” Id. at 591.in form oradequacy
used, that the term “substantialwe concludelanguageof theplain meaning

minimum, necessarysomethingthe absence ofat aencompasses,defect[]”
591,function. See id. ator essentialimportantanadequately performto

2280.

astairs constitutes “substan­that the failure to deliverWe conclude
defectQ” prob­theanyaside difficultiesPuttingRSA 205-B:2.tial under

occupancy,certificate ofobtainingcaused in amaythe havelems with stairs
haveand second floors wouldconnecting the firstthe initial lack of stairs

floor, renderingthe secondthe to accessoccupantsit forimpossiblemade
the ofprovisionto us thatappearsIt furtherthe second floor unusable.

the arefunction which stairsfloor is an essentialto the secondaccess
that no reasonableconcludeAccordingly, wenecessary accomplish.to

to deliver thePullman’s failurefind other than thatfinder of fact could
underdefect[]”a “substantialresponsibleit constitutesfor which wasstairs
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RSA we court’s on this toruling respect205-B:2 and reverse the issue with
stairs,damages alreadyPullman. have been for the defectiveAs awarded

ofsolely attorney’swe remand for an award costs and fees to RSApursuant
205-B:4.

theplaintiffs challengeThe also trial court’s conclusion that the defen-
in or inengage deceptive practicesdants did not unfair trade violation of

the TheyNew Consumer Protection Act. See RSA ch. 358-A.Hampshire
in disclosing problemscontend that Lebel and Pullman “were notdeceptive

with that thethe stairs would cause house to fail its and in notinspection,
disclosing driveway buildingissues with the and site maywhich have

problems.” Theycaused of themany house’s also contend that the
defendants inengaged deceptive practicesunfair and trade by promising to
deliver acomplete reasonablyand defect-free house in six weeks when
“they couldn’t,theyknew or were at least indifferent as to whether they
could.”

We withagree the trial court that these acts do not fall within the
ambit of the Consumer Protection Act.

thePerhaps applicationmost common of the unfairness doc-
trine involves the withholding of Amaterial information. con-

ordinarilysumer protects byhimself choosing among alternative
products. For his to be however,decision meaningful, it must be
based on full and accurate knowledge of the alternatives. Some
sellers have this process byundermined either withholding or
failing generateto datacritical about products,their thus making
it ordifficult forimpossible toconsumers make informed com-
parisons. Here, . . . allegedly deceptive][the representation^]

separate[were] and distinct from any consumer transaction and
did not induce the oftype misinformed decision the Consumer
Protection Act addresses.

Center, (1995)Gautschi v. Body 457,Auto Discount 139 N.H. (quota­460
omitted).tion and citation the trial concluded,As court is‘What involved

here are routine negligence Moran,contract and issues.” v.State 151Cf.
(2004)450,N.H. 453-54 (noting that the defendant “did not fail simply to

perform his duties under the contract” for installation siding,of but
induced a paycustomer to him for “atmaterials a time he clearlywhen did

work”).not intend to the “Anperform ordinary breach of contract claim
presentdoes not an foroccasion the remedies under the Consumer
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Thus,Barrows, correctlytrial courtat 390. the141 N.H.Protection Act.”
Protection Act violation.nofound Consumer

in part;reversedpart;inAffirmed
and remanded.

Duggan JJ.,Galway,Dalianis, concurred.Broderick, C.J., and and
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