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Phi in ex-represented proceeding,her divorce Barbara Griffin. Griffin
Phi indesignated beneficiary policythat had Catherine as her thatplained

every-her statement and desire was that she wanted“repeatedbecause
that,Finally, throughshe had for Griffin concluded herthing [Catherine.”

Phi had become a friend of “the office” and Griffin believedrepresentation,
go daughter.”that she “would want her estate to for the benefit of her

evidence,light foregoing probateIn of all of the we cannot hold that the
finding support “percentagescourt’s that the record does not the and

in guardians attempting disposemanner” which the are to of Phi’s estate is
“so erroneous . . . could not be made.”plainly reasonablyit] RSA[that
567-A:4; Inc.,Operators, (explainingsee also Restaurant 128 N.H. at 711

evidence).that it is within the of the trial court thepurview weighto
Therefore, we affirm the court’s of the finalprobate rejection guardians’
estate plan.

part;in reversed in part;Affirmed
and remanded.

Broderick, C.J., Dalianis, J.,and concurred.
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Altieri, P.L.L.C., A theLondonderryBoutin & of Clark on brief{Steven
and for theorally), defendant.

DUGGAN, LLC,The plaintiff, Derry Development, appealsJ. Senior an
J.)order of the Trial Court {Coffey, upholding applicationthe denial of its

planfor site of an adult inapproval independent community development
(town) (board).Derrythe Townof the ofby Derry PlanningTown Board We

that,hold because the New Hampshire Department of Environmental
(DES) approvedServices the plaintiffs proposed sewage disposal system,

standards,the town has enacted stringentno standards more than the DES
Rules, (1999) (amendedsee N.H. ADMIN. Env-Ws 1000-1025 and re-

(2008)),adopted Env-Wqas 1000-1025 and the record reveals no evidence
suggesting that the plaintiffs proposed system would not adequately
protect all water supplies, unreasonablythe board and unlawfully denied

plaintiffsthe application planfor site approval. Accordingly,we reverse and
remand.

The plaintiff sixty-acreowns a parcel of land on Drew Road in Derry,
located in the Densitytown’s Low Residential District and its Independent

CommunityAdult Overlay ordinance,District. Under the zoningtown’s an
independent communityadult is defined as residential development...“[a]
with ... dwellings limited to occupancy by households that each include at
least one person age 55 or older ... including] anyand person age[not 18
years or foryounger ninety Derry,more than indays any year.”calendar
N.H., 165-146(2)(2005).XIX, §ZONING Ordinance art. In thepermitting
development communities,of such the town recognized, otheramong

“thatthings, developments housing personsolder typically generate lower
traffic,average rates of vehicular water andusage usagesewer than other

types of residential developments, and have impactless theupon public
school system and a lower average number of perresidents Id.dwelling.”

165-145(3).§ The ordinance that any proposalmandates for an independent
adult community must “conform to requirementsthe of the DerryTown of

165-151,Site Plan Regulations,” §id. any applicantand seeking developto
such a community board,must approval 165-145,§§obtain from the id.
165-147.

8, 2006,AugustOn the plaintiff applied for final plan approvalsite to
construct an independent communityadult development on its property.

proposed of, (1)The project consisted among things:other thirty-six
single residences,two-bedroom family detached with “35units to be located

aon new private way Lane,to be called Kimball’s one additional unit[and]
(2)Road”;to be accessed from Drew six community septic systems, each

(3)with four-inch sewage collection pipes; thirty-six wells;individual water
(4)and approximately forty open space.acres of
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board, plaintiffthe the obtainedthe tosubmitting applicationBefore
from, entities, generallythe DES.other Seeproject amongfor itsapproval

(2001 2007). ofDerry DepartmentThe Town ofSupp.ch. 485-A &RSA
It(DFW), however, development.theopposed proposedPublic Works

(1) essentiallyLane constructed to subdivisionthat: Kimball “berequested
thickness),”(24 pavement4 notpavement, [inch]wide[feet]standard

by thepavement proposedthree inch thick astwenty feet wide and
(2) of thesystem components upstream“all sewer collectionplaintiff; and

tank(s)... found inhigherto standardsaccording [the the]be builtseptic
is, “the collectionRegulations”;Division thatDerryTown of Sewer

mains, 6 sewer services andcomprised [inch]be of 8 sewersystem... [inch]
at or at the end of a sewerintersecting pipesconcrete manholesprecast

main,” not, “4 cleanouts.”proposed, pipesas the withplaintiff [inch]
recommended,application,also reviewed the andengineerThe town’s

(1) Lane a minimum width ofthings,other that: Kimball haveamong
(2)feet; [septic systemthe content of thetwenty-four “[althoughand

NHDES,statutorily purviewwithin the of the ... alldesign] plans [wa]s
PYC, havinglines constructed of 35 asewage‘common’ collection be SDR

(6) serviceabilityminimum for andimproveddiameter of six inches
performance.”

6, 2006, public hearing plaintiff’sthe board held a on theSeptemberOn
At the several abutters testifiedplan hearing,for site review.application

water,'alreadythat their an insufficient of and thatprovided supplywells
that the would further reducethey proposed developmentwere concerned
In response, requested independenttheir water the board ansupply.

thehydrogeology study potential impact proposedto examine the of
supply. Additionally, expressedthe water the boarddevelopment upon

with, other the Road and theamong things,concerns width of Kimball
jurisdictionthecommunity septic systems. Ultimately, acceptedboard of

completedthe because “it was a sched-plaintiffs application application,”
visit, of the to a laterplanuled a site and tabled consideration date.

30, 2006,At a held on the apublic hearing plaintiff requestedOctober
6, approving request,continuance to December 2006. After this the board

plaintiff’s application subjectdiscussed whether the was to the town’s site
regulations, plan regulationsor subdivision and concluded that the siteplan

applied.
6,Prior the December 2006 the revised its tohearing, plaintiff plansto

not, however,of the town’s It did submitengineer.address various concerns
and,until at thatplans day hearing,revised to the board the before the

time, Thus,one of the revised at theonly copy plans.submitted December
6,2006 plaintiff’s original application,the board considered the nothearing,

plans.its revised
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hearing,At the the DPW reiterated that it required, among things,other
wide,that Kimball Lane be twenty-four feet and that the sewer collection

system be to town required Estates,”“buil[t] standards as of the Indian Hill
independentanother adult community previously approved by the board.

member, Carrier,One board Tom who is thealso assistant director of the
DPW, expressed support for the position.DPW’s He stated:

I think that to be clear here that the standards that we have been
atrequiring, myleast as understanding, is not standards for the

sake of standards. There is some andthought there is some logic
know,behind you addressed in particular, the sewerthem—

standards,construction yourthat for understanding, we have had
historically a problemsnumber of with community septic systems.
And, I would you justsubmit to that every singleabout commu-
nity septic system inconstructed the Derry,Town of particularly

1980’s, And,during the failed. one of the primary whyreasons
they failed was due to the construction of the collection system.
So, absent an existing regulation Town,regardwith to the you’re
correct, did,the DES but DES is not specific when it comes to

-collection systems, they are dealing more with sub surface
disposal system, that we apply the existing Town of Derry

which we feel are well thought and defensible. theWith.standards
that,road standards also again we believe that they’re well

defensible,thought and they’re justso not standards for the sake
of standards. I intend on not supporting ofapproval this develop-
ment because it does not meet the design and construction
standards of the Land Development RegulationsControl specifi-
cally with regard to internal access drives. There’s one particular
unit that has no access via the internal drive [Kimball Lane] as
required, and it does not meet the 24 foot wide paving
requirement.

Additionally, several abutters opposed the proposed development, ex-
pressing that,concerns among other things, the development would
adversely affect their wells and water supply, and that proposedthe septic
system would be up-gradientlocated of their wells. As to the former
concern, the board noted that the experts agreed that the proposed
development, which would thirty-six wells,consist of individual would not
have a measurable adverse impact upon the water supply yields in the area.

Following discussion, a board member moved to approve the plaintiffs
original application, subject to several conditions. One condition required
the plaintiff to comply with the byrecommendation the town’s engineer

plaintiffthat the use six-inch collection pipes system.for the sewage
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the evenapprove application,todenied the motionUltimately, the board
planthat theacknowledgingafterSpecifically,conditions.•withthe stated

applicationthedisapprovevoted tothe boardrequirements,met DES
to“larger pipingdid not havesewage systemproposedthepartly because

with commu-previously] experienced”townthe failure that [theeliminate
thethe board citeddisapproval,In certificate ofnity septic systems. its

(1) the town’scomplynot withplandenial: the didfollowing reasons for
twenty-minimum ofto have a widthinternal drivesregulation requiring

(3)review”;(2) andfeet; “[t]herenot available forplans were“[r]evisedfour
septic system.”a 12 unitdown-gradientare ofwere 4 homes with wells that

(Supp.court. RSA 677:15superiorto the Seeplaintiff appealedThe
2007). affirmed, disapprovalthe offindingcourt that board’ssuperiorThe

determinationbyplaintiff’s application “supported [the board’s]the was
to the health andinadequate protectsewage pipe design [wa]sthat the

areresidents, the four whose wells locatedparticularlyof abutterssafety
court, therefore, did notsuperiorof the site.” Thegradient septicdown

remaining denying application.reasons for theaddress the board’s
has enacted “no siteplaintiff argues planthe that the townappeal,On

systems septicor set backregulations specifically septicthat address
and, “[therefore, approval primashould berequirements,” DES facie

and setbacks are safe and sufficient.”proof applicant’s designthat an
the ofexpert presumptionBecause “there was no evidence which rebutted

have been inferred from certificatesafety adequacy [its]and which should
“effectively imposedand the board a new ruleapproval,”of DES because

adopted by appropriate rule-makinghad never been or theproposedwhich
trialthe contends that “both the... and the courtprocess,” plaintiff [b]oard

the less thanby affording approvalcommitted an error of law DES
inweight, unreasonably denying plaintiff’s applica-and actedpresumptive

community septic system up-gradienttion on the that it included agrounds
from four homes.”

that, purposeThe town counters consistent with the of the town’s site
as involveplan regulations “guard against dangerto such conditions would

Develop-health, Derry, N.H.,or Landinjury safety, prosperity,”or to
170-47(A)(1) (2005)VII,Regulations, 3, §partment art.Control

(LDCR), testimony“the and commentsproperly uponthe board relied
in inqualified septic systemsof... two individuals who are area” ofth[e]

The that the “board’s concernsrequiring larger piping. town maintains
inlegitimate light proposalwere not ad hoc but were of the and its

systems,” and that the board “hadexperience community septicwith
supported septic planbefore it that its denial of... thepersuasive evidence

Thus, trial courtdesigned.” properly upheldas the town contends that the
application.the board’s denial of the
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Hummareview of the trial court’s decision is deferential. SummaOur
(2004).Tilton, 75, 79 the decisionupholdEnters. v.Town 151N.H. Wewillof

erroneous. Id.unsupported by legallyunless it is the evidence orappealon
equallyof decisions is limited. Id.Superior planningcourt review board

planningthe factual of thesuperior obligated findingsThe court is to treat
board as lawful and reasonable and cannot set aside its decisionprima facie

or an identified error of law. Id. The appealingabsent unreasonableness
that, by the of theparty demonstratingbears the burden of balance

bythe was unreasonable. Id. The review theprobabilities, board’s decision
superior agrees planningcourt is not to determine whether it with the

there whichfindings, uponboard’s but to determine whether is evidence
could havethey reasonablybeen based. Id.

plan designed permitted by“Site review is to insure that uses a
are in fitzoning way theyordinance constructed on a site such a that into

in theythe area which are withoutbeing causing drainage,constructed
omitted).traffic, lighting problems.”or Id. at It is(quotation78 “also

designed to assure that sites will be in a and attractivedeveloped safe
health,manner and in a thatway danger injurywill not involve or to the

safety, or ofprosperity abutting property general public.”owners or the Id.
omitted).(quotation accomplish purposes, plan “subjected]...To these a is

to the invery expertise expected of a board cases where it wouldplanning
not inbe feasible to set forth the ordinance a set of specific requirements

aupon building inspector readilywhich could or refuse a Id.grant permit.”
omitted).(quotation The planning plansboard site to determine“review[s]

if they properly address such issues as surface and thesanitary drainage,
water, sources,”effect on ground and the creation of 15 P.pollution
Hampshire PlanningLoughlin, Practice,New Land Use and

Zoning 30.02, (2000), and, thus,§ authorityat 427 has the “to impose
requirements reasonably goalsand conditions that are related to land use

Enters.,and considerations within purview,”its Summa Humma 151 N.H.
(citations omitted).at 78

canAlthough extremely powerful“[s]ite review be an useful and
,tool for . . . theremunicipalities are definite limits to its use.” 15 P.

Loughlin, 30.09, 436; Enters.,§supra at see also Summa Humma 151
N.H. at 78. “For siteexample, plans may only be reviewed after the local
legislative body specifically planninghas authorized the to exerciseboard

plansite control and only adopted zoningcommunities which have valid
may grantordinances site review control to their boards.” 15 P.planning

Loughlin, 30.09, 2007).436-37; 674:43,§supra at see RSA I (Supp.
Further, rather,review statutes are not theself-executing,“[s]ite but local
planning board must siteadopt specific regulationsreview before exercis-
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30.09, 437; 674:44, ILOUGHLIN, § RSAat seeauthority.” supra15 P.ing
(1996) of site2007); adoptionforth method of(settingRSA 675:6(Supp.

must, things,otherregulations among “[d]efineTheseplan regulations).
the standards andplan “[s]pecify generalthe of site review” andpurposes

includingshalldevelopment comply,which therequirements proposedwith
for construction.”to codes and standardsappropriate acceptedreference

(c).674:44, 111(b), planning adoptsThe that the boardregulationsRSA
precedentas a condition to themay, among things, “stipulate,other

water, sewer, utilityand otherof the the extent... to whichapproval plat,
mains, connections, or other facilities shall be installed.” RSApiping,
674:44, IV.

674:44,1.Here, to RSAadopted plan regulations pursuantthe board site
to:purpose plan regulationsThe stated of these site is

674:44,in to . .includingthe set forth RSA .[u]phold purposes
injuryinvolve or toguard against dangersuch conditions as would

health, safety, prosperity by inadequate protectionor reason of...
.quality groundwater prevent-for the of . . undesirable and[or]

any. . . or otherpollution particulates,able elements of such as
discharge might proveinto the environment which harmful to

structures,persons, adjacent properties...;or and such[i]nclude
health,provisions as will tend to create conditions favorable for

convenience,safety, prosperity.and

(8).170-47(A)(1),§§LDCR
purpose, plan regulationsTo achieve this the board enacted site that set

standards,forth design includingvarious and construction standards for
access, parking, management,site storm water and sewer construction. See

board, however,§§ rightLDCR 170-62to -65.The also reserved the to “set
if,in inhigher requirements regard any regulationswith to standards the[]

Board, health,the opinion necessary protect safetyof the it is to the or
170-50(B).§community.”welfare of the Id.

regulation governing “[s]anitaryRelevant to this case is a sewer con-
struction,” inprovides, pertinent part:which

available,In is not anmunicipalareas where sewer on-site
sewage system maysubsurface be and con-disposal designed
long design fully compliesstructed as as said and construction

applicable requirements Hampshirewith all the New Codeof of
Rules; applicant appropriateAdministrative and the has secured

the thepermits same [DES].for from

added).170-66(A)(1)§ (emphasisId.
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compre-Rules sets forthHampshireThe New Code of Administrative
N.H. ADMIN.design sewage disposal systems.hensive rules for the of See

RULES, “topurpose preventEnv-Ws 1000-1025. The of these rules is
undergroundwhether orpollution public private supplies,of all or water

sources,” 1001.01, potentialand “to nuisances and healthpreventsurface id.
(2001).hazards,” 485-A:lRSA

case,In that theapproval plaintiff’s proposedthis the DES’ states
rules,development requirements concerningmeets these which include

See,size and the of the from wells and lines.pipe system propertydistance
Rules, 1003, 1008, 1009, 1010,e.g., N.H. Admin. 1017. RelyingEnv-Ws

(1992),this theupon approval of Wolfeboro,and Smith v. Town 136 N.H. 337
that,plaintiff argues because the board has not enacted more stringent

systemsstandards for than those set forth in theseptic administrative
rules, the “DES creates a thatpermit presumption proposed] septic[the
plan adequate.”is safe and

Smith,In planningthe board declined to remove certain restrictions
preventing the owners from developing their lot because “the board felt the
proposed septic systems were inadequate,” despite prior approval of the
systems by the New Hampshire SupplyWater and Pollution Control

(WSPCD). Smith, 339,Division 136 N.H. at In341. theaddressing
action,propriety of the board’s we noted that “a planning board is entitled

inrely partto on its judgmentown and inexperience acting upon
applications for subdivision approval^]... is not bound aby determination

WSPCD,of another agency, such as the and is free to enact more exacting
omitted).or protective standards.” Id. at (quotation case,343 “In th[at]

however, there no local guide what,[we]re standards to applicants as to
beyond WSPCD approval, required for septic system approval.”[wa]s Id.

Instead, regulationsthe the board to disapprove“authorize^] a forplan
‘land of such character safelyas cannot be buildingused for purposes

”because of exceptional danger to health.’ sewageId. As to disposal
systems, regulationthe stated:

inThat areas not currently byserved public systemssewer it is
responsibilitythe of the providesubdivider to adequate informa-

provetion to that the area of each lot is adequate permitto the
installation and operation of an individual sewage disposal sys-
tem .... Such information may consist of the report of the . . .
[WSPCD].

that,Id. Based thisupon regulation, we held “although developerthe ha[d]
the initial burden of proving adequate sewage disposal, there a[wa]s
presumption under regulationthis that approvalWSPCD of an on-site
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at 344.septic system.”of a safe Id.adequate proofsewage system [wa]s
the lots shouldreport,the WSPCD’sThus, producedthe owners“[o]nce

septicevidence that thein the absence of otherapproved,have been
” Id.to health.’‘exceptional dangerstill ansystems posed

Smith, concernsin we noted that board’sReviewing “[t]hethe evidence
pass“the town free toand thatpollution legitimate,” [wa]sabout... [we]re
. .standards than WSPCD .setting higher septic systemordinances

(citation omitted). however, that “theemphasized, boardrequire[d].” Id. We
vagueon an ad hoc basis because ofdeny approvalnot subdivision[could]

(citation omitted). of “testi-Because the record was devoidconcerns.” Id.
”health,’to‘exceptional dangerthe anmony proposed system posedthat

344, the erred in to remove the restrictionsfailingid. at we held that board
on the owners’ lot. Id. at 344-45.

strikinglythat the case is similar toagree plaintiff presentWe with the
groundstrial Smith on the that thedistinguishedSmith. The court

approvalat issue in that case stated that WSPCD’sregulation specifically
while, view,in its theproof adequacy sewage system,constituted of the of a

doing,not a In so theplan regulations provision.site here do contain similar
“anplan regulationtrial court overlooked that the town’s site instructed:

system may designedbe and con-sewage disposalon-site subsurface
alllong design fully compliesstructed as as said and construction with

ofapplicable requirements Hampshireof the New Code Administrative
Rules; for the sameapplicant appropriate permitsand the has secured

added).170-66(A)(1)§ (emphasisfrom the LDCR[DES].”

Smith, systemin the here has enacted no other septicAs board
what, beyond approval, requiredstandards as to DES isguiding applicants

safety adequacy proposed sewage disposal system.to ensure the and of the
standards,the could have enacted more seeAlthough stringentboard RSA

485-A:32,1 (2001); 674:44,II, IV, plan regulationsRSA the site it chose to
aapplicant permitted design sewageenact direct that an is to and construct

disposal system long proposed system fully complies“as as” the with DES
regulations provide guidance applicantThese the sole for anregulations.

systems.concerning requirements sewage disposalthe town’s for More­
over, planthe intent of the site regulations,consistent with stated board’s

prevent pollutionthe of the DES rules is to the of all waterpurpose
Thus,Rules, ingiven rulingN.H. ADMIN. Env-Ws 1000.01. oursupplies.

thatregulation presumptionSmith that the created a WSPCDWolfeboro
case,inadequate proof septic system,constituted of a safe thisapproval

incorporatefurther the DES’ rulesregulation goes specificallywhere the to
thatsystemas the we must conclude thissewage disposal requirements,

Smith, 136 N.H. at 344.regulation presumption.creates a similar See



451

above, however,As noted the of site review topurpose plan is allow the
“properlyboard to address such issues as surface sanitary drainage,and

water,the groundeffect on and the creation pollutionof sources.” 15 P.
LOUGHLIN, 30.02, Thus,§supra at 427. the createdpresumption by the
regulation Smith,and approvalDES’ was rebuttable. 136 N.H. at If343.

that,other evidence demonstrated notwithstanding approval,DES’ the
proposed system health,would “involve ordanger injury safety,to or

because,prosperity” for itexample, “inadequate[ly]would protect[]... the
ofquality groundwater,” or in “pollutionresult . . . which might prove

structures,harmful to persons, or adjacent properties,” §LDCR 170-
47(A)(1),the board had the authority deny Smith,to site plan approval. See
136 N.H. at 343-44.

Here, asserts, found,the town and the trial court that Carrier’s
testimony community septic systemsthat inhad failed the past, combined
with the location of four abutters’ wells down-gradient proposedof the
sewage disposal system, constitutes andlegitimate persuasive evidence

thesupporting board’s decision to deny plaintiffs application.the We
disagree.

The proposed system approved by the comprisedDES was of four-inch
Thepiping. engineertown’s recommended that all common sewage collec-

tion lines be six inches in diameter. The board denied the plaintiffs
application subject to the condition that all such lines have a minimum
diameter of six inches. The plaintiff characterizes the issue on appeal as
“whether the lawfullyacted when it rejected[board] the development with

added.)six pipe.” Thus,inch (Emphasis we are limited to determining
whether the trial court in affirmingerred the approveboard’s failure to the
proposed development with six-inch piping, thougheven the DES had
approved the development with four-inch piping.

The board denied approval because it presumably agreed with the DPW
that the eight-inch sewer requiredmains that are for municipal sewers

necessarywere also for proposedthe community septic system. In so
doing, that,the board reasoned because community septic systems had

twenty yearsfailed construction,before as a result of poor the larger piping
requiredwas to prevent possiblethe future failure of the proposed

community septic systems.

Although the board is rely uponentitled to judgmentits own and
experience in acting upon applications review,planfor site the mayboard
not deny approval on an ad hoc Smith,basis because ofvague concerns. 136

343, 344.Further,N.H. the board’s decision must be based upon more than
the personalmere opinion of its members. Condos East v.Corp. Town of

(1989).Conway, 431,132 Where, here,N.H. 438 as another agency’s
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publictheproposal protectsthat thea presumptioncreatesapproval
thejustifying rejection ofinterest, factsspecificthe record must show

determination; is, indicating followingthatthat concrete evidenceagency’s
aposecircumstances wouldin the particulardeterminationagency’sthe

the interest.publicreal threat to

member, also the assistantcase, who wasalthoughIn a boardthis
that, theDPW, uponbased his andinformed the boardof thedirector

in nopast,had failed thecommunity septic systemsexperience,DPW’s
system,why plaintiff’s proposedtheexplainsin the recordevidence

against suchadequately protectdid notpiping,with six-inchupgraded
that thesuggestingthe record reveals no evidenceexample,failure. For

beforetwenty yearsthat had failed werecommunity septic systems
systemsand that a reason those failedusing piping,six-inchconstructed

justifiedevidence could havepipes.to the size of the collection Suchrelated
system required larger pipingthe proposeddetermination thatthe board’s

Nor does the recordgroundwater pollution.the fromprotect publicto
the town’s andby engineeras recommendedpiping,indicate that six-inch

board, the fromprevent systemwas insufficient torejected by the
Indeed, positionin the record the of the boardnothing supportscollapsing.

fail tosystem pipingthat the with six-inch wouldproposedand DPW
arbitrarilythe board andpollution supplies. Accordingly,of waterprevent

that theapproval grounds proposeddenied site on theunreasonably plan
piping.not sufficientsystem providedid

fourplan approvalThe denied site also because abutters’ wellsboard
septic system.of the twelve-unitdown-gradient proposedare located

However, down-gradientare located of thethe mere fact that the wells
systemthat thesystem necessarily imply proposeddoes notproposed

Tosupplies. protect againsta real to the abutters’ waterposes danger
the DESpublic private supplies, regula­of both and watercontamination

systems,for which includespecify requirements septictions setback
located at certain minimum distances fromdirecting systemsthat be

See,wells, of the land.taking slope e.g.,lines and into account theproperty
1001.01,1008.04-1008.11.Rules, Again, the town hasN.H. Admin. Env-Ws

Thus,system design.to therelating septicenacted no other standards
thatsystem presumptionof the created a wellsapproval plaintiff’sDES’

the aresurrounding system protected.
inplaintiff’s applicationthe board denied theDespite presumption,this

However, in that thenothing suggeststhe recordpart upon this basis.
down-gradientto the foursystem dangercreated an identifiableproposed

(“TheSmith, at 344 based its decisionapparentlywells. 136 N.H. boardCf.
a to the one theseptic system superiorthat there existedon its belief
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proposed,owners despite the absence of testimony that the proposed
system ”).anposed ‘exceptional danger to health.’ For example, no
evidence indicates that the wells are located at such a severe slope or short

that,systemdistance from the although the DES’ minimum setback
requirements met,are these individual wells are particularly vulnerable to
contamination. In the anyabsence of specific facts suggesting that the
plaintiffs system was constructed or inlocated such a posefashion as to a
safety wells,risk to the four down-gradient the board could reasonablynot
deny site plan approval uponbased vagueits concern that the down-
gradient wells inmight be danger. See id. To conclude otherwise would
allow the board to deny ofapproval any proposed plan simply because a
well is located down-gradient from a septic system, regardless of whether
the well at issue is so far removed from the system that there is no danger
of contamination.

Accordingly, we reverse the trial rulingcourt’s upholding the board’s
decision to deny site plan approval because the sewage pipe design was
inadequate protectto the health and safety of the residents and because
four abutters’ wells are located down-gradient of the septic site. We remand
to the trial court for review of the board’s remaining reasons for denying

plaintiffsthe application for site plan approval.

Reversed and remanded.
GalwayBroderick, C.J., Dalianis,and Hicks, JJ.,and concurred.
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