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(“the(2005)48,152 N.H. 51 trial court a dutyhas to instruct the jury
case”). court,completely correctlyand on the law to Theapplicable the trial

however, the jury bymisled it ainstructing person “onlythat could recant
if” he does “promptly immediately.”so almost the[and] Because trial court

case,”failed to the of“fairly Drake,cover issues law of 155 N.H. at 171th[is]
omitted), I(quotation would find the trial incourt’s instruction error and

reverse.
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(Nicholas Cort, attorneyA. assistantKelly Ayotte, attorney general
for the State.orally),on the brief andgeneral,

(RichardWelsh, PLLC, Samdperilof E. on the briefSamdperil & Exeter
theorally),and for defendant.

defendant, Matthews,HICKS, an of theappealsJ. The Judith order
J.)(Nadeau, the State’s motion to remand thegrantingCourtSuperior

a B misde-court to entered as a conviction for classcase to district be
(2007).625:9, argues that the court’ssuperiormeanor. See RSA VIII She

625:9,upon a recent amendment to RSA VIII violates thereliance
I,in 23laws Part Article ofguarantee against retrospectiveconstitutional

affirm.Hampshirethe New Constitution. We
following. incident thatsupports uponThe record the Based an occurred

assault,27, 2006, the defendant with aMay charged simplethe Stateon
(2007).(2007); 625:9, IV(a)(2)A 631:2-a RSAclass misdemeanor. See RSA
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J.)(DeVries, guiltyThe Portsmouth District Court found the ondefendant
5, $500.00,January the2007. The court fined defendant with $300.00

conditions, orsuspended, imposed imposeand other but did not suspend
(2007).651:2,1any term of incarceration. See The anRSA defendant filed

8, 2007,superior Januaryto the court on a deappeal seeking trial novo
2007).pursuant to 599:1 district(Supp.RSA The court transferred the

case, in superiorand the matter was docketed the court.
State aThe filed “Motion to Remand andAppeal Imposi-Misdemeanor

court, that,tion Sentence” in superior pursuantof the to anarguing
625:9, 1, 2007,amendment to RSA VIII that took effect Januaryon the

longer arightdefendant no had a to de trial in superiornovo the court. The
625:9,amendment to RSA repealedVIII a of the that hadprovision statute

defendant,previously a Achargedallowed with a class misdemeanor but
deemed convicted of a Bclass misdemeanor because the notsentence did

incarceration,ainclude term of treatto the conviction as one a Aof “class
(1996)(amendedmisdemeanor the 625:9,for of VIIIpurposes appeal.” RSA

2006).This language entitled such a to appealdefendant the district court’s
(2001) (amended 2006).toruling superior court. See 599:1RSA

amended, however, 625:9,As RSA VIII provides:

a personIf of Aconvicted a class misdemeanor has been sen-
tenced and such sentence does not include any period of actual
incarceration or a suspended jailor deferred anysentence or fine
in excess of the maximum aprovided for Bclass misdemeanor in

651:2, IV(a),RSA the court shall record such conviction and
sentence aas class B misdemeanor.

625:9, 599:l-c, (2001),RSA VIII. Under RSA II person sentenced aby“[a]
district or municipal court for a violation or class B maymisdemeanor ...
appeal to supreme only.therefrom the court” Relying upon statutorythe

625:9, VIII,amendment to RSA the superior grantedcourt the State’s
motion and remanded the case to the district tocourt be entered aas
conviction for a class B misdemeanor.

appeal,On the defendant argues superiorthat the court in rulingerred
625:9,VIII,that the amendment to RSA which became on Januaryeffective

1,2007, her,applied to charged 27,2006.where the Mayoffense occurred on
arguesShe that the superior court’s retrospective application of the

amended statute herviolates constitutional guarantee against postex facto
I,laws in Part Article of23 the New Hampshire Constitution.

review MacElman,We constitutional issues de Statenovo. v. 154 N.H.
(2006).304, 307 theBecause defendant not argue applicationdoes that the

of the amended statute herviolates federal constitutional rights, we will
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Constitution, Ball,v.Stateunder the Statedefendant’s claimaddress the
id. atonly,for226, (1983), opinions guidancecite federal124 232 andN.H.

232-33.

postforbids exI, HampshireNew ConstitutionArticle 23 of thePart
andoppressive,highly injurious,are“Retrospectivelaws: lawspenalfacto

thelaws, therefore, made for ... punishmentshould be ...unjust. No such
is if it:postof a law exapplicationA law or anof offenses.” facto

law,of and which wasthe thepassingan action done beforemakes
action;criminal, ordone, punishesand suchwheninnocent

itcrime, it than was whengreater,a and makesaggravates
inflictscommitted; greaterthe andpunishment,or changes

the when commit-law annexed to crimepunishment, than the
to adistinguished changea substantiveted. ... We have . . .

statute, rangeor increases thethe crimeaugmentscriminal which
crime, afor the fromimposed chargedof that could besentences

statute, which, under mosta criminalprocedural tochange
circumstances, Ex Facto Clause.implicatenot the Postdoes

omitted),(2006)Evans, 142, 147 ellipses(quotation154 andPetition N.H.of
(2007).denied, 127 S. Ct. 1888cert.

625:9,VIII,RSAcase,In that the amendments toparties agreethis both
appellate rights, proceduralconstituted aaltered the defendant’swhich

repeat-that court hasarguesThe defendant neverthelesschange. “[t]his
appellate rightsdo affect a defendant’sedly statutory changesthat notheld

change.” (Emphasisto the effective date of thepriorfor crimes committed
added.) Komisarek, (1976),116 427 and Stateuponrelies State v. N.H.She

(1985), amend-involving statutory126 casesMcKenney,v. N.H. 184 two
appellate rights.ments that affected the defendants’

Komisarek, isprocedureIn we reliance on an establishedheld: 'Where
a committedreasonable, priorthe of new to actsapplication procedureand

reliance, courts shouldunfairlyits frustrate thatto enactment would
employneed to the newlegitimatethe state demonstrate arequire that

Komisarek, 116 at 428N.H.involving priorin cases acts.”procedure
omitted). thethat “the burden is onprincipleaffirmed the(quotation We

law in onprosecutionto to the new a basedapplyState demonstrate a need
citedacts,” 126 N.H. at 185. Neither caseMcKenney. McKenney,inprior

I, the purposePart Article 23 or discussed behindexpress languagethe of
the of ex laws.prohibition post facto

reasonably upon appellateshe relied the establishedthatClaiming
in the newapplyingthat interestlegitimateand “a stateprocedure



419

procedure this,”would in a arguesbe ‘rare’ case such as the defendant that
she “has a state the inright appellate procedure placeconstitutional to at
the time the crime was committed.”

Although the State concedes the presentthat facts of the case mirror
those that in McKenney, arguesexisted it that McKenney and Komisarek
have implicitly bybeen overruled casessubsequent such as State v.
Johnson, (1991), Hamel, (1993),134N.H. 570 Petition N.H.137 488 Stateof

Hamel, (1994), Costello,v. 138 (1994),N.H. 392 State v. 138 N.H. 587 and
Comeau, (1997).State v. 142 N.H. 84

“While we thatrecognize the doctrine of stare decisis demands
inrespect society law,”a governed by the rule of there are several factors

to be questionconsidered when faced with the departof whether to from
precedent in a given Cmty. Manchester,case. CityRes. Justice v. 154for of

(2007) omitted).748,N.H. 760 (quotation These factors include whether:
(1) the rule provenhas to simply by defyingbe intolerable

(2)practical workability; subjectthe rule is to a kind of reliance
that hardshipwould lend a to thespecial consequence of overrul-

(3)ing; related ofprinciples law have so far developed as to have
left the old doctrine;rule no more than a remnant of abandoned

(4)and changed,facts have so or come to differently,be seen so as
to have significantrobbed the old rule of application or
justification.

rule,Id. We believe that the McKenney-Komisarek theregarding retro-
spective application of an amendment affecting mustappellate rights, be
abandoned because principles“related of law so far developedhave as to
have left old rule no more[this] than a remnant of abandoned doctrine.” Id.

1826,as earlySince as we recognized objecthave that only“[t]he of
post[the ex in rightsclause the bill of to protectwas individualsfacto]

against unjust Therefore,oppressive punishment.and while it withholds
powerthe to retrospectivemake offences,laws for the punishment itof

leaves legislature power laws,to the the discretion,to make such at its for
the mitigation (1826)punishment.” Winnick, 473,Woart v. 3 N.H. 476of

added).(emphasis

Despite our original clarity in categorizing which types statutoryof
changes prohibited bywould be Clause,the Ex Post Facto analysisour
became clouded in the 1980s as we followed the federal approach. At this
time, the Ex Post Facto Clause of the Federal Constitution interpretedwas
to prohibit the retrospective application of if theylaws “disadvantage[d] the

Ballou, (1984)304, 308-09offender.” v. 125 omitted).State N.H. (quotations
However, in Youngblood, (1990),Collins v. 497 U.S. 37 the United States
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thatroots and clarifiedhistoricalreturned to the Clause’sCourtSupreme
Seeprohibited.area defendantchanges disadvantagethatstatutorynot all

postan exRather, changea constitutesCollins, proceduralat 50.497 U.S.
thatchange “[makes]with a substantivewhenonly coupledviolationfacto

offense, or thecriminal, increased]the of thenaturealter[s]innocent acts
46.Id. atpunishment.”

lawsretrospective application ofapproach toward theOur recent
prohibitiontheto limits extant when constitutionalsimilarly returns the

Komisarek, juris­our recentandadopted. McKenneyIn contrast towas
dichotomy.” Petition“substance/procedureembraces theprudence of

such, in exHamel, appropriate postat “the focusN.H. 494. As137 facto
or additionalimposes disadvantageson a lawanalysis is not whether
for altersburdens, punishmenton it the orrather whether increasesbut

offense, changes required provethe ultimate facts tothe elements of an or
omitted). Accord­Comeau, (quotation142 N.H. 88 and bracketsatguilt.”

byrightsin law not affect substantiveprocedurala that doesingly, change
offense,the of an orinflicting punishment, altering elementsgreater

not exrequired prove guilt, post facto,ultimate facts to ischanging the
Id.;operate disadvantage.”if to a defendant’sprocedural changes“even the

Costello, though may138 589 that even a law(explainingsee also N.H. at
defendant, it is itpost providesthe not ex unless alsodisadvantage facto

greater punishment).

that ourMcKenneyWe and Komisarek are inconsistent withbelieve
Ex Facto Clause and our currentoriginal interpretation of the Post

by argument thatpersuadedwe are the State’sjurisprudence. Accordingly,
ofthis rule no more than a remnant abandoned doctrine. Wehas become

theMcKenney they expandedKomisarek to the extent thatoverrule and
the Facto to that the State had theinterpretation of Ex Post Clause hold

inprocedureto newdemonstrating legitimate employburden of “a need [a]
procedure“reliance on an established isinvolving priorcases acts” where

Komisarek, 116 N.H. at 428.reasonable.”

625:9,VIII,case, regardIn to RSApresentthe we the amendment
inaffecting “proceduralas nature.” Seeappellate rights,the defendant’s

625:9,statutory126 The in RSA VIIIMcKenney, changeN.H. at 185.
act, aggravated“neither criminal theretofore innocent nor a crimemade a

committed, nor theprovided greater punishment, changednorpreviously
(1977).282,Florida,to Dobbert U.S. 293proof necessary convict.” v. 432

the affect therights,Since amendment did not the defendant’s substantive
postthe was not ex and didretrospective application of revised statute facto

I, Therefore, the23 of the Constitution.not violate Part Article State
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625:9,superior court reliedproperly upon the amendment to RSA VIII
it to tograntedwhen the State’s motion remand the case district court to

as a Bbe entered conviction for a class misdemeanor.

Affirmed.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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