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Appealrevenue.”producingofpurposefor the“primarilyratheris of Ass’n
omitted).(1982) Accordingly,Utilities, 770, (quotation122N.H. 773N.H.of

tax.a fee and not acharacterized ascharge properlyisthe semi-annual$17

monetaryathat “the addition ofaddition, arguesthe plaintiffIn
Hampshire’sNewviolatesregistration requirementsexaction to criminal

The State Constitu­laws.”against retrospectiveprohibitionconstitutional
andthat, injurious, oppressive,are highlylaws“Retrospectiveprovidestion

laws, therefore, punishmentmade ... for... theshould beNo suchunjust.
above,I, the sex offenderart. 23.As discussedpt.N.H. Const.of offenses.”

Thus, semi-annualtheregulatory purpose.law serves aregistration $17
defraybut toimposed punishment,651-B:11 is not asunder RSAcharge

there is noregistry. Accordingly,the offendermaintainingthe costs of sex
(1997)84,Comeau, 142 N.H. 88violation. See State v.postex facto

thewhether law increasespost analysisfocus in ex is(appropriate facto
offense, or the ultimatechangesor the elements of anfor alterspunishment

Furthermore, at the timeimposedthe fee isprove guilt).torequiredfacts
division, the sex offender’suponwith the which occursregistrationof

651-B:2, I, :3, I, :11, theI. ThereforeSee RSAprison.release from
prospectively,of the fee occurregistration paymentof andrequirements

(2007).Sharek, 28,156 N.H. 30See In re Estateretrospectively.not of

Affirmed.
Galway Hicks, JJ.,Dalianis, Duggan, concurred.and
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Fenton, onattorney,E. theattorney general {DianaA.Kelly Ayotte,
McGinnis, attorney general, orally),assistantP. seniorbrief, and Susan

for the State.

theMoses, Amherst Moses on briefJ. of J.{RobertRobertLaw Officesof
theorally), for defendant.and

Johnson, conviction inGalway, defendant, hisappealsThe PeterJ.
{Lewis,J.) intoxicated, offense.while second SeedrivingforSuperior Court

(2004) 2007));by (Supp.265-A:2(repealed replacedand RSA265:82RSA
(2004) 265-A:18replaced by (Supp.and RSA(repealedRSA 265:82-b

in its2007)). jurythe trial erredthat courtarguesThe defendant
jury duringin the itsquestionand its answer to a frominstructions

affirm.deliberations. We
28, 2002,facts. On November thesupports followingThe record the

PeterboroughBrett Sullivan the Policestopped bywas Officer ofdefendant
drinkingthat the defendant had been andsuspectedSullivanDepartment.

to field tests. After deter-sobrietythat the defendant submitrequested
tests, him for drivingthe Sullivan arrestedmining that the defendant failed

while intoxicated.
arrest, policeto the station.transportedhis the defendant wasFollowing
booking Sullivan the Administrativeprocedure,As of the reviewedpart

(ALS) the testified thatSuspensionLicense form with defendant. Sullivan
times,the least each time theread the form to defendant at three buthe

thenthat not understand it. The defendant readdefendant stated he did
himself, to that he didprofessthe ALS form for but continued not

form,reviewing repeat-it. the Sullivantheyunderstand While were ALS
test,the defendant he would submit to a breath but theedly asked whether

Also, theynot a the time reviewedduringdefendant would make decision.
form, defendant, to userequest, permittedthe at his was thethe ALS

attorney.atattempts contactingand to make an Therestroom two
attorney.unable to andefendant was contact

fiftythat to ofapproximately forty-fiveSullivan testified after minutes
defendant, thethe ALS form the he informed defendantreviewing with
decide take the test or hethat he had five minutes more to whether to

minutes,enddeemed to have refused. At the of the five Sullivanwould be
test,the to submit to a breath and the defendantagain asked defendant

refusal,his wasfollowingrefused. Sullivan testified that the defendant sent
fingerprinting photographing,and receiv-processing, includingfor further

bondsman,rights, receivingwith the bail and bail.ing meetinghis Miranda
the that heAfter this was defendant stated hadprocessing completed,

defendant,a The inhis mind and now take breath test.changed would
contrast, changedthat that he his mind aftertestified he informed Sullivan
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just the andphotographing fingerprinting, and that he believed the time
between his refusal and his recantation was approximately six or seven
minutes. Sullivan informed the defendant that because he had been

policereleased from custody way door,”and was “on his out the no test
would be administered.

trial,Prior to the close of the defendant offered a proposed jury
instruction on the issue of refusal to submit to chemical testing and

court, however,recantation of that refusal. The trial gave its own instruc-
tion, to which objected. deliberations,the defendant During jurythe
submitted a question seeking clarification of the instruction regarding
refusal and recantation. The defendant submitted a proposed answer
which, over objection, rejectedthe trial court in favor of its own. The

convicted,defendant subsequentlywas appealand this followed.

appeal,On the defendant first contends that the trial bycourt erred
not thegiving instruction he proposed on refusal and recantation. The trial
court, however, need not use the specific language requested by the
defendant and has discretion to decide whether a particular charge will
assist the injury Dixon,areaching 273,verdict. State v. 144 N.H. 282
(1999).Thus, we find no error in the trial court’s decision givenot to the
precise instruction proposed by the defendant.

The defendant next contends that the instruction the trial court
gave relative to recantation misstated the relevant law. purpose“[T]he of
the trial chargecourt’s is to state explainand to injury,the clear and
intelligible language, the rules of law applicable to the case.” State v.

(2005)Littlefield, 331, 333-34 omitted).152N.H. (quotation When reviewing
instructions,jury we evaluate allegations of error by interpreting the

disputed instructions in their entirety, juroras a reasonable would have
them,understood in lightand of all the evidence in the case. Id. at 334.We

determine if the jury instructions adequately and accurately explain each
element of the offense and reverse ifonly the instructions did not fairly
cover the issues of inlaw the case. Id. Whether or particularnot a jury
instruction is necessary, and the scope instruction,and ofwording the are
within the court,sound discretion of the trial and we review the trial court’s
decisions on these matters for an unsustainable exercise of discretion. Id.

The trial court’s instruction on refusal and recantation stated:

Now, law,under HampshireNew every driver is deemed to have
consented to chemical testing to determine the alcohol incontent
his or system.her The defendant may refuse to submit to such a
test, anybut such refusal to take the maytests be byconsidered

as,you drivingas to the under the influence of intoxicating liquor
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abeyondyou are satisfiedprovidedof guilt,as evidencecharge,
could bethat his refusalthat he was adviseddoubtreasonable

him in court.againstused
may have hadthe defendantanyconsider reasonsmayYou also

bearingguiltto do with asnothingthat hadtakingnot the testfor
take the test is evidenceany refusal toof whetherquestionon the

of guilt.or not evidenceguiltof
byrefusal theanywhetheryouto to determineupIt is

hethe certain tests was becausetake or performdefendant to
under thethat he wasprovetend tomightfeared results which

reasons thator because of otherintoxicating liquor,ofinfluence
tomight provetendany fear that the resultsare inconsistent with

influence.under thehe was
theMoreover, cooperateto withby personrefusal aany

SuspensionLicenseAdministrativeof the Consentcompletion
to a chemicalthe as a refusal to submitmayForm not be same

aprove beyondthe burden todutyThe has thetest. State —has
to to athat the defendant refused submitdoubtreasonable

refusal as evidence ofyou anyto consider suchchemical test. For
consideryouall the circumstancesyou should considerguilt,

met itsin whether the State hasdecidingin this casepertinent
in that regard.burden

refused,Furthermore, has either or beenany person who
refusal, recant; is, agreethat his mind andmay changedeemed a

test, ifonly promptly,chemical but he does soto submit to a
delaya so that theimmediately, [sic]without reasonablealmost

If, point,at that with such aexpeditiously.bemay completedtest
recantation, toofficer declines or refusesthe law enforcement

refused,test, youhas nor cana then the defendant notadminister
guilt.as evidence ofconsider the initial refusal

prove byon the State to evidenceAgain, proofthe burden of is
a recantation did not occura doubt that suchbeyond reasonable

here; is, giventhat prompt promptlythat a recantation was —
delayand without unreasonable soimmediately presentedalmost

may completed expeditiously.that the tests be

trial court’s use of the term “almostThe defendant contends that the
juryin misled the and is inconsis-immediately” its recantation instruction

State, (1973), only“theargues113N.H. 194 which he istent with Harlan v.
Hampshire.”in New Addition-guidance on recantationappellateavailable

“ripeis forregardingthat the law recantationally, the defendant contends
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case,this RSAenabling applicableconsideration” because “the statute to
(now 265-A:10) 1983,not law in untilHampshire265:88-a was even the New

a ...”yearsfull 10 after Harlan
(2004) replaced by (Supp.265:88-a and RSA 265-A-.10(repealedRSA

2007)), titled “Effect of Evidence of Refusal to Take Alcohol Concentration
Test,” states:

265:84,personIf a refuses to submit to a test as in RSAprovided
inmaysuch refusal be admissible into evidence a civil or criminal

of anproceeding arising allegedaction or out act to have been
personcommitted that while or toby driving attempting drive a

motor vehicle while under the influence of intoxicating liquor or
any drug.controlled

instruction,Reviewing the trial court’s we thatnote it informed jurythe
that it was the State’s burden to theprove defendant was andintoxicated
that it could consider the to testingdefendant’s refusal submit to as
evidence of asguilt, well as whether the defendant refused to forsubmit
some reason unrelated to guilt. The defendant does not challenge this
portion instruction,of the trial court’s and we have previously upheld

Parker, (1997).similar 319,instructions. See State v. 142 N.H. 323-24
The defendant thechallenges trial court’s instruction groundon the that

it contrary Harlan,was to the law stated inas Harlan. In a driver arrested
chargedand with underdriving initiallythe influence refused to submit to

Harlan,chemical testing. 113 N.H. at 194-95. Eventually, she stated that
test,she would submit to the but the giveofficer refused to it. Id. at 195.As

refusal,a result of her the director of motor vehicles revoked her driver’s
Id.license. On weappeal, held that the driver’s delayedrecantation was so

that it was ineffective to cure her earlier refusal. Id. at 197-98.
defendant,According to the Harlan establishes the circumstances under

which refusal,a defendant may validly recant a and the trial court’s
instruction impermissibly modified the circumstances outlined Re-there.
gardless of whether the reading correct,defendant’s of Harlan is an issue
upon express opinion,which we no we find Harlan inapplicable here.

dealtHarlan with the propriety penalizingof a driver by revoking her
license administratively for her torefusal submit to testingchemical when
that attempteddriver had recant By contrast,to her refusal. the issue here

whether, trial,is in a criminal evidence that the defendant refused to
tosubmit istesting properly jurybefore the and jurywhether the was

properly instructed about the inmanner which to thatevaluate evidence.

As the acknowledges,defendant himself is the operationit of RSA
265:88-a, statute,evidentiaryan Here,that ingoverns the issues this case.
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testing,torefused to submitthat the defendantargumentthere is no
The265:88-a.under RSAis admissibleexpresslyevidence of which

that refusaland hisliberty argumentpresentat to evidencedefendant is
haveoughthe and toguilt, or that recantedfor reason other thanwas some

refusal,recanted histhat the defendanta test. Evidencegivenbeen
his refusal forhowever, of evidence ofnot the admissiondoes bar

instructed.the the courtby jury as trialconsideration
of refusal tothe defendant’smaythe trial court admit evidenceWhether

intoxicated, anddrivingin trial for whiletestingsubmit to a criminal
thedeterminingof whetherwas for purposeswhether a refusal recanted

suspend a driver’sauthorized to revoke ordirector of motor vehicles is
in thisThus, Harlan notlicense, applydoesinquiries.are different

case, thethe facts of thisapplicablenot toinstance. As Harlan is
inwastrial instruction erroneousthat the court’sargumentdefendant’s

noteto reverse his conviction.Weuponof is not a whichlight Harlan basis
positionin of hisby supportthat cases the defendantuponalso the relied

ofare, Harlan, the revocation orappeals by suspensionlike drivers from
552, (N.D. 1974);Larmer224Hjelle,their See Lund v. N.W.2dlicenses. 554

(Fla. 1988);State, 941, of Suazo,Matter 877App.2d Dist. Ct.v. 522 So. 942
(N.M. 1994).1088,P.2d 1089

argueto that themayTo be understooddegreethe the defendant
because, Harlan,of itirrespectivetrial court’s instruction was erroneous

had to almostjury anyinformed that recantation beinaccurately the
valid, a favorable instructionto be the defendant received moreimmediate

statute,the the trial needthan he entitled. courtthat to which was Under
evidence that theonly juryhave instructed the that it could consider

Also, astesting.to submit to See RSA 265:88-a.defendant had refused
that the that itabove, jurynoted have instructions informedwe sustained

thananycould the defendant refused for reasons otherconsider evidence
proveit to that theguilt,of and that is the State’s burdenconsciousness

Parker, 142 at 323-25.defendant refused. N.H.

instruction, however, the if itjuryinformed thatThe trial court’s
immediately,”“almost and that thedetermined that the defendant recanted

test,to the the defendant would not be deemedperformofficer still refused
refused, longer considered evidence ofto have and his refusal could no be

Thus, onlythat it not consider the reasons theguilt. jurythe was told could
to that anmay nothing guilt,defendant have that had do with butrefused

effectively remove from its consid­“almost immediate” recantation would
Therefore,in the theplace.eration that he had refused firstany evidence

thegreater requiredthe than undergave protectioninstructions defendant
erroneous, “[g]ivenifeven the instruction wasapplicable Accordingly,law.
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that the defendant received a more instruction hefavorable than was
to, saywe that prejudiced by charge.”entitled cannot he was the court’s

(1996).Schultz, 101, reasons,State v. 141 105N.H. For these we will not
ground.reverse the defendant’s conviction on this

The arguesdefendant next that the trial court erred in its answer to a
question posed by jurythe its Theduring jury questiondeliberations.
stated:

Recant:
immediately”Clarification of “almost somethingthere that—is

a lengthmeans certain of time?
1 minute
5 minutes
Could after timethis is officerarresting obligated[sic] to

administer the test.

reviewingAfter the defendant’s the trialproposed response, court declined
it,to give gave replyand its jury.own to the The trial court responded that

there no lengthwas certain of jurytime and that the should refer to the
earlier trialinstructions. The court also if jurystated that the determined

late,”that the recantation occurred “too then attemptthe to recant would
not prevent jurythe consideringfrom the as ifguiltrefusal evidence of it

defendant, fact,the infound that refused. The defendant contends that the
trial replycourt’s was non-responsive, legally prejudicialerroneous and to
him.

First, to the extent the arguesdefendant the trial bythat court erred
not the hegiving response had proposed, the “trial court underis no
obligation jury’sto answer a withquestion the specific language requested
by defendant;a it is thewithin trial tocourt’s discretion decide how best to
aid inthe itsjury Littlefield,deliberations.” 152 atN.H. 349.

review the givenWe trialresponse actually by the court a questionto
from the forjury an unsustainable exercise of discretion. Id. at 348. The

argues althoughdefendant that the trial court correct in informingwas the
jury specificthat there was no time within awhich recantation would be
proper, byit erred referring instruction, which,the tojury priorthe as

above,noted he wasargues erroneous. priorWe reiterate our conclusion
that originalthe not,instruction was orproper, degreeto the it it gavewas
the greater protectiondefendant than he was entitled to under the

We, therefore,applicable law. reject the challengedefendant’s to the
answer beingas legally rejectederroneous for the same reasons we his

thechallenge juryto instruction.
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not responsive.the answer wasThe further contends thatdefendant
immediately”“almostclarifyto whetherjury soughtnot Theagree.doWe

not,jurythe that it didtime the trial court informedparticularmeant a and
Moreover, the courtaccurate. trialagrees wasresponsea the defendant

for furtherturn to the earlier instructionsjurythe that it shouldinformed
a would be valid.under which recantationclarification of the circumstances

tojurythe referspecifically directed toresponseBecause the trial court’s
instructions, thosepreviousthe instructionswritten of court’scopythe

presumedand is tojuryinto court’s theresponse,theincorporatedwere
the court.given bythe trial Id.follow instructions

Also, the effect an to recantjury sought attemptthe clarification of of
time, juryand the trial court informed the that suchpermissibleafter the

consideringfrom refusal as ofpreventnot it the evidencea recantation did
to theFurther, juryanswer referred the instructionsthe trial court’sguilt.

if it determined thathow the should use the evidencejurywhich outlined
Thus,valid, the refused the test. thegivethe was but officer torecantation

jury’sresponsive inquiry.trial answer was to thecourt’s
response preju-that trialFinally, arguesthe defendant the court’s was

informingemphasized impactit the of a refusal without alsodicial because
tojury timelythe that if the recantation was and the officer refused

test, test not be as ofadminister a the lack of a should considered evidence
issue, however, by priorThis covered the trial court’sguilt. specificallywas

directed, which, therefore,juryto the was and wereinstructions which
such,As do the trialincorporated agreeinto its answer. Id. we not that

Indeed,toprejudicial previouslycourt’s answer was the defendant. as
noted, to Fornecessary.the instructions more favorable him thanwere

reasons, jury’sthese conclude that the trial court’s answer to thewe
not an exercise of discretion.question was unsustainable

Affirmed.

C.J., Hicks, concurred; Duggan, J.,Broderick, JJ.,and Dalianis and
dissented.

DUGGAN,J., the didagree majorityI with the that trial courtdissenting.
in the thedeclining give precise proposed bynot err to instruction

However, I that the trial court’s instruction wasdefendant. because believe
misleading, respectfullyI dissent.

(2004) (repealed replaced by (Supp.RSA 265:88-a and RSA 265-A:10
2007)) the effect refusal to take an concentration test hasdictates a alcohol

proceeding.a civil or It that if aupon provides personor criminal action
(2004) andprovidedrefuses to to a as in RSA 265:84 (repealedsubmit test

statute,”2007)), see“impliedour consentreplaced by (Supp.RSA 265-A:4
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Schneider, 242, (1983),v. 124 245 bemayState N.H. “such refusal
in or criminal or outproceeding arisingadmissible as evidence a civil action

of to oralleged by person drivingan act have been committed that while
to a ofattempting intoxicatingdrive motor vehicle while under the influence

orliquor any drug,”controlled RSA 265:88-a. A refusal is admissible as
it an the to“supports soughtevidence because inference that defendant

(2003)732,Lorton,evidence of his 149suppress guilt.” State v. N.H. 735
(citations omitted); Annotation, Admissibilitysee in Criminal Case of

Intoxication,Evidence that Accused to Take Test 26 4THA.L.R.Refused of
(1983).1112

refusal, however,Where a defendant an probativerecants initial the
diminish,the mayvalue of inference depending upon the ofcircumstances

the particular question presentedcase. The here is whether the trial court
accurately juryinstructed the as to the incircumstances which it could find
that a negatedrecantation the of guilt byinference created a refusal to take
a chemical test under impliedour consent statute.

State,In 194, 195(1973),Harlan v. 113N.H. priorwe construed a version
implied statute,of our (1972),consent see RSA 262-A:69-a iswhich

essentially here,the same as the version relevant RSA 265:84. weAlthough
interpreted impliedthe inconsent statute the context of a license revoca­
tion and inproceeding, relation to the effect a refusal to consent to a
chemical test would in Harlan, 194-95,have such a proceeding, 113 atN.H.
I believe that the inmanner which we construed the providesstatute
guidance on the issue presented here.

Harlan,In we held that impliedour consent “contemplate[d]statute that
the test be[chemical] administered without delay.”unreasonable Id. 196at
(citations added).omitted; emphasis found impliedWe that in“[c]learly the
statute is the requirement that one of its described tests tobe submitted
and completed expeditiously.” omitted;Id. at 197 (quotation emphasis
added). Therefore, we held that bythe initial the inrefusal driver that case
“to to a breathalyzersubmit test was not cured herby offer to take the test

later,” 197-98, and, result,one hour id. at as a the defendant was
.“forbid[den] . . from being allowed to take alcohol-level test after[the]

had initially it,” Schneider,[s]he refused taketo 124 (citingN.H. at 245
Harlan, 194). noted,113 at however,N.H. We that not faced“[w]e [we]re
with a situation where a defendant had almost immediately retracted his
refusal and had been thedenied test and had been told that his belated

unacceptable.” Harlan,consent was omitted;113 N.H. (quotationat 198
added).emphasis
case,In this trial recant,the court the juryinstructed that a person may

only“but he so promptly,does immediately,almost without [unreason-if
delayable so that the may completedtest be expeditiously.” (Emphasis
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added.) proofthe burden ofby stating: “Again,It this instructionrepeated
adoubt sucha thatby beyondto evidence reasonableproveis on the State

here; is, that prompt—a recantation wasdid not occur thatrecantation
without unreasonableimmediately presentedandalmostpromptly given

added.)completed expeditiously.” (Emphasisdelay maythat the tests beso
context, the must determine whether a recanta-evidentiary juryIn the

valid, it theoccurred, uponand what effect haswhether it wastion
...the refusal. “Harlandrawn from initialguilt mayinference of that be

breathalyzer mayin a test servesignificant delay takinganyindicates that
of driver’sof an accurate indication the condition----”depriveto the State

added).(second Thus, HarlanSchneider, emphasis124 N.H. at 245
statute,that, a chemical test beimpliedunder the consentrequires
and and com-delay,”“without unreasonable “submitted toadministered

Harlan, 113 at 196-97.N.H.pleted expeditiously.”
testthat is that the be adminis­requiredbecause all isConsequently,

initially refuses butdelay,”where a defendanttered “without unreasonable
maythe be todelay,” and test “submittedrecants “without unreasonable

rebut the inferenceexpeditiously,” a valid recantation couldcompletedand
the ofby Certainly,initial refusal. inferenceguiltof created the defendant’s

substantially inby a would be diminished situationsguilt created refusal
However,immediately.”and “almost“promptly”where a defendant recants

where a defendant does not recant “almostmaythere also be instances
and but does recant “without unreasonableimmediately” “promptly,”
circumstances, thedelay.” negateIn the recantation could still serve tosuch

Thus, by jurythe refusal. theguilt by instructinginference of created initial
inmaya refused a recant “but thoseonly”that who has testperson
the trial“promptly immediately,”he so almost[and]instances where does

the in the could findjurycourt narrowed circumstances whichimproperly
by initialguilta the inference of created thenegatedthat recantation

(1997)Parker, 319, 324 are(“Juryv. 142N.H. instructionsrefusal. See State
jurors guidance byneutral on the law which to evaluatedesigned giveto

theyif state the law andappropriate properlyInstructions aretestimony.
conflictinginjurors judgment evaluatingallow the to exercise their own

(citation omitted)).testimony.”
Even if the not entitled to a recantation instruction underdefendant was

instruction,265:88-a, to an thegiveRSA the trial court chose suchbecause
accuratelyto anverydefendant was at the least entitled instruction that

inas the circumstances which a recanta­clearly juryand informed the to
bythe of Statenegate guilttion could inference created a valid refusal. See

(2007)(“The169, 171Drake, purpose chargev. 155 N.H. of the trial court’s
and theexplain jury, intelligible language,is to and to the in clearstate

(citation Morse,omitted)); v.rules of law to the case.” Jacksonapplicable
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(“the(2005)48,152 N.H. 51 trial court a dutyhas to instruct the jury
case”). court,completely correctlyand on the law to Theapplicable the trial

however, the jury bymisled it ainstructing person “onlythat could recant
if” he does “promptly immediately.”so almost the[and] Because trial court

case,”failed to the of“fairly Drake,cover issues law of 155 N.H. at 171th[is]
omitted), I(quotation would find the trial incourt’s instruction error and

reverse.
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