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we affirmConsequently,on that basis.deny coverageherMutual cannot
motion, andsummary judgmentof Mutual’strial court’s denial Vermontthe

Bates’ cross-motion.grantthe of
via thecorrespondence,March 2005we note Bates’ counsel’sFinally,

you may“any . . . other documentationrequestingmanagement company,
above, we need not decideinjury.” holdingGiven ourrelatinghave to the

concerningone for information Vermontencompassedif that requesthere
if failure toto decide Vermont Mutual’sNor do we needpolicy.Mutual’s

faith and fairgoodan of“obligationinformation violatedprovide such
Instead, with the trial courtsimplyBates. we concurargued byasdealing,”

that:

occasions,three separatewith onDespite corresponding [Bates]
(1) copywith a of theprovidednever[Mutual] [her]Vermont

from which sheany part policyor other of thepagedeclarations
(2)existed; informedcoveragemedical expensecould determine

thecoveragemedical underexpensethat she could obtain[her]
(3) bills, ofapprised [her]or when medicalpolicy; requesting [her]

one-year reporting requirement.the

Affirmed.

Duggan Galway, JJ.,Dalianis, concurred.and
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Horner,Philip se,S. pro (Mr.and Richard E. ofSamdperil, Exeter
brief,Horner on the and Mr. Samdperil orally), plaintiff.for the

(KarenKelly A. Ayotte, attorney general Schlitzer,A. assistant attorney
general, on the memorandum of law and orally), for the defendants.

BRODERICK, C.J. The plaintiff, Philip Horner,S. appeals an order of the
J.)(Smukler,Superior Court denying petitionhis for a prohibitionwrit of

enjointo (2007the State from enforcing 2007),RSA 651-B:11 Supp.&
which mandates the collection of a sex registrationoffender fee. We affirm.

The plaintiff inwas convicted 2000 of five counts of felonious sexual
assault, (2007).see RSA 632-A:3 Every sex offender and againstoffender
children requiredis to register with the HampshireNew Division of State

(division)Police which maintains the sex 651-B:2,1offender registry. RSA
(2007), :11, 2007).I (Supp. Upon release prison,from sex offenders must
inform the division theywhere intend to reside and the division enters this
information into the law enforcement 651-B:3,1name search system. RSA

2007).(Supp. When the division byis notified law enforcement that a sex
offender has moved to New Hampshire, the division must locate the
offender, serve notice of duty registerto and enter the offender’s informa-
tion in system. 651-B:3, 2007).the RSA II (Supp. basis,On a semi-annual
the division is required verifyto the offender’s byaddress sending a letter
by (2007).certified mail 651-B:3,to the offender. RSA III Offenders must
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basis, provideandphotographedbein on a semi-annualpersonregister
Id,.;vehicles.employment andappearance,theirinformation aboutspecific

(2007).I(a)(2)-(3)651-B:4,RSA
statute, “a fee of semi-payoffenders must $17to the sexPursuant

a for a writ of651-B:11, brought petitionThe plaintiffI.annually.” RSA
againstprohibitionthethat the statute violatescontendingprohibition

II, Article 5 of theI, Article 12 and Parttaxation in Partdisproportionate
the petition,trial court denieda theFollowing hearing,State Constitution.

a tax.imposesthat RSA 651-B:11failed to establishplaintiffthat theruling
fee “isregistrationthat the sex offenderarguestheappeal, plaintiffOn

tax, to fund aan enforced contributionbeingin areality disproportionate
citizens,(the justall notregistry) which benefitssafety measurepublic

is a fee because the statutechargeThe that thearguesStateregistrants.”
defray the cost ofhelpsand the fee toregulatory purposeaserves

themaintaining registry.
law, review deis a of which wequestion“The of a statuteinterpretation

(2007).724, 727Co., reviewing“InIns. 155N.H.novo.”Nicolaou v.Vt.Mut.
not declare itact, it to be constitutional and willpresumea welegislative

President,v.N.H.grounds.” Baines Senateexcept upon inescapableinvalid
omitted).(2005)124, (quotation133152 N.H.

651-B:11, I, provides:RSA

a ofpaychildren shall feeagainstA sexual offender or offender
amount, the shall receivesemi-annually. departmentOf this$17

maintainingthe of the sex offenderdefrayto be used to costs$15
continuallynonlapsingfunds shall be and shall beregistry. Such

inmunicipalityfor use. Thedepartmentto the suchappropriated
against registersthe offender or offender childrenwhich sexual

defray anyto costs associated withkeep remainingshall the $2
provisions paragraph.the of thisimplementing

often difficult to determineThe distinction between a tax and a fee “is
theextent of the characteristics of other.”partakesbecause each to some

(1953).However,Justices, 527, 528 case law has98 N.H. ourOpinion theof
First,a tax from a fee. taxdistinguishing “[a]factors which aid inidentified

the stateto raise revenue and not to reimburseis an enforced contribution
State, 579,136 N.H.American Automobile Assoc. v.specialfor services.”

omitted).(1992) Second, valid, incidentalto be a fee “must be(quotation584
beprogram primarilyof a and cannotimplementation regulatoryto the

Third,at 585. determine“[t]oto additional revenues.” Id.produceintended
statute, necessarya it is to discover its basicthe characterization ofproper



403

omitted).Id.purpose.” (quotation “In so doing, we must consider the
statute’s purposedeclared as well as its essential characteristics.” Id.

omitted).(quotation

We have previously determined that the sex offender registry
serves a regulatory purpose, a“providing means for law enforcement

inagencies this State to share information regarding the whereabouts of
Costello, (1994).convicted sexual 587,offenders.” State v. 138 N.H. 590 “It

longhas been recognized governmentalthat undertakings can properly be
insupported whole or in part by charges made upon those who necessitate

the services or who avail themselves of the advantages offered thereby.”
Justices, (1977)Opinion 382, 384the 117 N.H. (penalty assessment of $2of

fine,or 10% on each penalty or forfeiture imposed by the court for a
criminal offense is not a tax where penalty assessment would be used to
provide forfunding police training programs). “Charges of this nature are

taxes,not and constitutional limitations theupon taxing power have no
application thereto.” Id.

plaintiffThe argues lengthat that “governmental fees must be voluntar-
ily assumed and must particularconfer a uponbenefit the party paying the
fee, rather than upon society as a whole.” The plaintiff offers no New
Hampshire law in support of position.this We decline to rely upon the
federal and other state cases set forth in his brief to whether,determine
under Constitution,our State the regulatory charge is a tax or a fee.

plaintiffThe does not challenge whether the fee approximates the$17
cost incurred in maintaining the sex offender registry. See D’Antoni v.
Comm'r, N.H. Dep’t Servs.,Health 655, (2006)& Human 153 N.H. 658of
(amount of a fee will be ifsustained not grossly disproportionate to the
regulatory expenses). The division retains of the$15 semi-annual$17
charge “to defray the costs of maintaining the sex offender registry,” while
the respective municipality receives defray“to any costs$2 associated with
implementing the provisions of 651-B:11, I.[the statute].” RSA There is no
suggestion that such charges fail to “bear a relation to the expense of
rendering particularthe service.” Opinion Justices,the 117 N.H. at 384.of

We hold that the semi-annual charge imposed upon$17 sex offenders
is not intended to raise but, rather,additional revenue is solelyused to
support a governmental regulatory activity made necessary by the actions
of those who are required to pay the charge. found,As the trial court the
sex offender registration fees “are applied directly to regulatory services
that would not be necessary if there were no sex offenders.” There is no
evidence that the fee does not “bear a relationship to and approximate the
expense” of maintaining the sex offender registry, D’Antoni,see 153 N.H.

658,at nor is there evidence that the fee is not incidental to regulation but
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Appealrevenue.”producingofpurposefor the“primarilyratheris of Ass’n
omitted).(1982) Accordingly,Utilities, 770, (quotation122N.H. 773N.H.of

tax.a fee and not acharacterized ascharge properlyisthe semi-annual$17

monetaryathat “the addition ofaddition, arguesthe plaintiffIn
Hampshire’sNewviolatesregistration requirementsexaction to criminal

The State Constitu­laws.”against retrospectiveprohibitionconstitutional
andthat, injurious, oppressive,are highlylaws“Retrospectiveprovidestion

laws, therefore, punishmentmade ... for... theshould beNo suchunjust.
above,I, the sex offenderart. 23.As discussedpt.N.H. Const.of offenses.”

Thus, semi-annualtheregulatory purpose.law serves aregistration $17
defraybut toimposed punishment,651-B:11 is not asunder RSAcharge

there is noregistry. Accordingly,the offendermaintainingthe costs of sex
(1997)84,Comeau, 142 N.H. 88violation. See State v.postex facto

thewhether law increasespost analysisfocus in ex is(appropriate facto
offense, or the ultimatechangesor the elements of anfor alterspunishment

Furthermore, at the timeimposedthe fee isprove guilt).torequiredfacts
division, the sex offender’suponwith the which occursregistrationof

651-B:2, I, :3, I, :11, theI. ThereforeSee RSAprison.release from
prospectively,of the fee occurregistration paymentof andrequirements

(2007).Sharek, 28,156 N.H. 30See In re Estateretrospectively.not of

Affirmed.
Galway Hicks, JJ.,Dalianis, Duggan, concurred.and
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