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inreasoned While it is inherent ourcomprehensive, appellatewell order.
when,against asjudges,function to review and evaluate such claims trial

here, baseless, areutterly theythe claims are inconsistent with the
professionalism expectwe before this court.practitionersfrom See NEW
Hampshire Hampshire LawyerAssociation,Bar The New Profes-

2001),4,(Aprilsionalism CREED available at http://www.nhbar.org/
that Newlegallinks/nh-professionalism-creed.asp (explaining Hampshirea

clients,lawyer “displays staff,for courtrespect judges, opposing counsel
and inparticipantsall the process” differingand “understands view-
points”). Practitioners would be wise to raise such accusations in futurethe
only they warranted,when merely theyare and not where result from
dissatisfaction with trialthe court’s decision.

Affirmed.

GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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(H.Berkson, P.C., Neil and E. DowdBragdon Kelly& of Keene Berkson
brief, plaintiff.the and Mr. for theorally),on Berkson

(ThomasMullins, P.A.,Tower, Jaffrey& of P. on theCrocker Mullins
fororally),brief and the defendant.

A, LLC,GALWAY, plaintiff, SuperiorThe Nine achallengesJ. Court
J.)0Sullivan, affirmingorder decisions of the Board ofZoningChesterfield

(ZBA)Adjustment denying variance for of aapplications development
inparcel Spoffordof land Lake Chesterfield. On thebordering appeal

that inplaintiff argues superior finding requestedthe court erred that the
spirit zoningvariances violated the of Chesterfield’s ordinance and were

the interest that the court in notcontrary public superiorto and erred
finding remaining requirements.that the variance Weplaintiff satisfied the
affirm.

The Thesupports following plaintiffrecord the relevant facts. owns
inapproximately eighty-six Approximatelyacres of land Chesterfield. six

theby byacres is Lake on one side and Route 9A onSpoffordbordered
(the inparcel). remaining eightyother side six-acre The acres is situated

(thethe it is the side of 9AResidential District and located on other Route
eighty-acre parcel).
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The six-acre parcel has feetapproximately frontage380 of on Route 9A
and approximately 1060feet of frontage along Spofford Lake. It is located

District,in the Spofford Lake which overlays the Residential District.
Currently, 90,000the parcelsix-acre contains a vacant square foot institu-

Hall,tional knownbuilding, Spoffordas which previouslywas used as a
facility.rehabilitation An on-site well and treatmentsewage plant located

on the eighty-acre parcel services the building.
1999,In the Town of Chesterfield established the Spofford Lake District.

single-familyWhile dwellings permittedare uses in the Spofford Lake
District, two-family dwellings and cluster developments are not. See

ZoningChesterfield, §N.H. Ordinance 203.6a. All inlots the
Spofford Lake District be atmust least two acres in size and have at least

Also,§200 feet of road frontage. See id. 203.4. the building coverage in the
Spofford lot,Lake District cannot percentexceed ten of the with total
impermeable coverage (including building coverage) not to twentyexceed
percent of the lot. See id. While the lot size and frontage requirementsroad
may be in 301.1,reduced cluster developments, §see id. cluster develop-
ments are prohibited parcelson that thirty size,are less than inacres see

301.2(A).§ District,id. SpoffordUnlike the Lake the Residential District
permits two-family residences and cluster developments. §See id. 203.2.

The plaintiff filed three separate variance applications with the ZBA for
the purpose however,of itsredeveloping property; only two applications

subjectare the of this appeal.
2006,In March the plaintiff to the ZBAapplied variances,for two area

one from the 200-foot frontage requirement and the second from the
two-acre lot minimum inrequirement the Spofford Lake District. The
plaintiff sought to subdivide the parcelsix-acre into seven single-family lots
ranging in size from approximately acres,0.70 toacres 0.95 and with road
frontage ranging (thefrom approximately 85 feet to 190 feet March 2006
Variance Application). Under this proposal, eighty-acrethe parcel would
remain undeveloped. The wells would be on the parcelsix-acre and all
septic systems would be located Spoffordoutside the Lake District.

In ofsupport the March 2006 Application,Variance plaintiffthe submit-
ted a traffic analysis thatopining proposedthe residential development was
expected generateto significantly less traffic than the previous, discontin-
ued use of the property as well as a real estate appraisal opining that the
proposed development decrease,would not but potentiallycould increase
surrounding property values. It also submitted a summary existingof
properties District,within the Spofford Lake which showed that 82% of
existing properties acres,are smaller than two 63% are smaller than 0.75
acres, 69% have less than 200 feet of frontage and 39% have less than 100
feet of frontage. plaintiffThe contended that the proposed development
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lot Theexisting coverage. plaintiffthan thecoveragehave less lotwould
existing63% ofcomparablethe lots were toproposedthatargued

However, ZBA thatLake the foundin the District.Spoffordproperties
theof createdwere before the Town Chesterfielddevelopedthose lots

the and lot sizethrough acreageLake which it increasedDistrictSpofford
requirements.

that,ZBA notedapplication,the on the theDuring ZBA’s deliberations
variances, the requestforplaintiff applied plaintiff’sthe areawhile

thedevelopment requisitea for a cluster withoutrequestresembled
301.2(A).§ “[t]heSee id. The ZBA noted thatthirty-acre commitment.

parcel have 7 houses.” The ZBA indicatedimpact greatis for a 6-acre to
issues,targeted only septicthe intent of ordinance was at not butthat the

ZBAdensity plaintiff’saround the lake. The denied thealso aesthetics and
Application.March 2006Variance

2006, a varianceplaintiff requested replace SpoffordIn June the use to
a cluster which include sevendevelopment,Hall with condominium would

detached, onsingle-family parcel duplexeshouses the six-acre and three on
(theparcelacres of 2006approximately twenty-four eighty-acrethe June

ZBAApplication). Essentially,The viewed the theVariance members site.
as prior applications. plaintiffsame evidence was introduced with the The

that thirty-acre developmentcontended most of the cluster would remain
Theopen space Spoffordoutside the Lake District. ZBA indicated that it

developmentconsider on the ofapproving parcelwould six-acre six
closely possiblethat as to the clustersingle-family homes conformed as

setbacks,in asregulations frontage, developmentand other criteria aswell
Thereafter,three homes on the thesingle-family eighty-acre parcel.of ZBA

stated, motion,“To in this the Board to theclarify, making sayingis no
and yes subjectbefore the Board to this to finalapplication concept

”planned to Board . ...presentationsubdivision this
plaintiffThe the ZBA’sdenial of the threeappealed applicationsvariance

Aftersuperior theyto the court and were consolidated. a view of thetaking
the superior publiccourt affirmed the ZBA’s under theproperty, findings

and the of the ofspirit prongs require-interest ordinance the variance
theOnlyments. two of these variance toapplications appealedlast were

court.this
ZBA prima“Factual of the are deemed lawful andfindings facie

and superiorreasonable will not be set aside the court absent errors ofby
law, the thepersuaded byunless court is a balance of on theprobabilities

ZBAevidence before it that the decision is unreasonable.” v. TownGarrison
Henniker, (2006). turn,26, We, in154 N.H. 29 whether thereviewof

courtsuperior reasonably supports findings.evidence before the its Id. at
if we court’s“Only unsupported by30. find a trial decision to be the record
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we its v.judgment.”or erroneous as a matter of law will overturn Hill Town
(2001).Chester, 291,146 N.H. 292-93of

The meetrequirements applicantthat an must for a variance to be
1(b) 2007).674:33,statutoryare in Seegranted origin. (Supp.RSA Our

674:33,1(b)RSAinterpreting recognize applicantcases that the bears the
of the aproving followingburden five conditions in order to obtain variance:

(1) (2)interest;the will contrary specialvariance not be to the public
conditions exist such that literal enforcement of the inordinance results

(3)unnecessary hardship; spiritthe variance is with ofconsistent the the
(4)ordinance; (5)done;isjustice grantingsubstantial and the variance will

Garrison,not diminish the of surrounding properties.value 154N.H. at 30.
By appeal, plaintiffthis the does not challenge the of thelegality

Instead,ordinance itself. plaintiffthe contends that the superior court
in rulingerred that the requestsvariance were thecontrary publicto

interest and violated the of the inspirit lightordinance theof record
support, findingsits that the development was “consistent thewith existing

thesurroundinglots lake in andsize character” factperhaps and the that
health,there was no evidence of todanger public safety or welfare.

As to the March 2006 Application, superiorVariance the court ruled that
the ZBA andlawfully reasonably found that if plaintiff’seven the proposed
lots were with majorityconsistent the of existing Spoffordlots around
Lake, such pre-existing grandfatheredlots were and anot basis for
bypassing zoningthe The superiorordinance. court also ruled that the

supportedrecord the findingZBA’s that the to sevenproposal create lots
thanless half the size required under the ordinance was not consistent with
spiritthe of an ordinance attargeted reducing density. courtThe noted

insupport the record regarding densityconcerns with the of the proposed
development, assuch the on inimpact traffic the andneighborhood on the
lake and effect the surroundingon natural environment. The court also
noted that it undisputedwas that the Town of Chesterfield created the
Spofford Lake District to densityreduce in Accordingly,that area. the
superior find,court ruled that it not bycould a of probabilities,balance the
that the ZBA inacted unreasonably finding that the March 2006Variance

undulyApplication conflicted with the objectivesbasic of the ordinance.
As to the June 2006 Application, superiorVariance the court found that

ZBA reasonablythe concluded that the proposal was withinconsistent the
spirit of the ordinance to limit density and address ofissues over-
development overcrowdingand the superioron lake. The court concluded

the seven,that ZBA could have reasonably 3,000that two-story,found
foot onsquare homes lots fromranging approximately 0.75 toacres 0.95

acres would negatively affect the views to and from the Thelake. court
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thein that of sevensupportthere the record constructionnoted that was
Moreover, superiorthe the courttraffic on lake itself.would increasehomes

theits with effectsupportedthe the ZBA concernthat record beforefound
ongrowth existinghave the old trees theseven would onthat the homes

thatreasonablyruled ZBA found theThe court that theproperty. superior
too densean environment that washomes would createsingle-familyseven

thatThe court ruled thesuperiorthe of the ordinance.purposein oflight
and consid-lawfully specifics plaintiff’s proposalthe of theZBA examined

impact.its environmentalered
rulings, that:superior statingThe court summarized its

that allreasonably lawfully proposalsZBA and found threethe
of thespiritmanner with the and intentsignificantconflicted in a

Districtcreating Spoffordof the LakepurposeOrdinance. The
was, prevent overcrowdingto the of and avoidamong things,other

on and the lake.populationan undue of aroundconcentration
Thus, dwellings amongtwo-family developments,and cluster

Lake . . .things, [I]nare excluded from the District.other
reasonably foundreviewing petitioner’s proposals, ZBA]the [the

in an andovercrowdingvariances resultgrantingthat the would
thus, be withoverdevelopment property,of the and inconsistent

thespiritthe and intent of Ordinance.

that, thecontrary publicWe stated to be topreviouslyhave
interest, unduly, in marked withdegreethe variance must and a conflict the

objectives.zoningsuch that it violates the ordinance’s basicordinance
(2007).Chichester, 102,v. Town 155 N.H. 105 InMalachy GlenAssocs. of

adetermining grantingwhether variance violates an ordinance’s basic
to,objectives, things,look it wouldzoning amongwe other whether alter

health, safetylocality publicthe essential character of the or threaten or
at examples requirementwelfare. Id. 105-06. Such are not Theexclusive.

“contrary topublicthat the variance not be to the interest” is “related the
the variance be with of therequirement spiritthat consistent the ordi­

577,Chester, 152 N.H.nance.” Chester Rod & Gun Club v. Town 580of
(2005). protected“The arepublic by prohibitinterests standards which the

a intent ofpurposeof variance inconsistent with the and thegranting
ordinance, that ofrequire spiritwhich variances be consistent with the the
ordinance, onlyor that are inpermit publicwhich variances the interest.”

omitted).(quotationId. at 581
existingZBA an developmentThe examined cluster subdivision around

Lake that consists of six on six acres. It noted that theSpofford residences
1999, developmenttodeveloped priorsubdivision was at which time cluster

a was not whenpermitted requiredwas and therefore variance that
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was The ZBA that the ofproperty developed. stated Town Chesterfield
Spoffordthe Lake inpassed overlay specifically preservedistrict 1999 to

end, uses,the lake. To this certain clusterhigh-density develop-such as
ments, prohibited CHESTERFIELD,were from the Comparedistrict. N.H.
Zoning 203.2(E)§ §Ordinance with id. 203.6a.

plaintiffThe on aargues appeal proposalthat its to nonconform-replace
intensive,aing use with less more with theconforming use is consistent

public spirit mayinterest and the of the thatrecognizeordinance. We there
be situations where sufficient evidence exists for a board tozoning find that

ofspiritthe the ordinance is not violated when a seeks to aparty replace
nonconforming use with another wouldnonconforming use that not sub-

Hotel,stantially enlarge or extend the use. v.present See Wentworth Inc.
(1972).Castle, 21, Here, however,112 25 superiorNew N.H. the court

reasonably thatconcluded the mere fact that the plaintiff proposed to
areplace single nonconforming building with seven residential structures

compelthat also are not did ZBAconforming, grantnot the to the variance.
reasoned,superiorAs the court plaintiffs approach permitthe would it to

put property use,a to any nonconforming regardlessresidential of the
of the public case,intent ordinance or interest. If thethat were the

1(b)674:33,ZoningChesterfield Ordinance and much of RSA would be
rendered meaningless.

We note that this case is distinguishable Malachyfrom Glen. In that
case, the applicant sought an area variance from an targetedordinance at

Assocs.,protecting There,wetlands. atMalachy Glen 155 N.H. 104. the
ingranted partvariance was thebecause evidence established that no

injury would result theto wetlands and therefore thegranting variance
notwould be to thecontrary ordinance’s intent to protect wetlands. Id. at

Here, however,106. the ZBA found that variancegranting the would be
contrary to Moreover,the intent to densitytown’s reduce lake.around the

in ease,unlike Malachythis Glen did not involvea in thechange ordinance.
District,to enacting SpoffordPrior the Lake the ofcharacter the neigh-

borhood around lakethe included smaller lots with less road frontage.
Recognizing Lake,the to preserveneed Spofford the Town of Chesterfield

to densitywanted reduce lakearound the and enacted an ordinance
increasing lot frontagesize and requirements. denyTo the town the ability
to make such wouldchanges abilityundermine its outcarry purposesto the

inzoning light 674:17, 2007).of of changing conditions. See RSA I (Supp.

Relying upon the principle zoningthat a mustordinance reflect the
neighborhood,current character of the Simplex Technologiessee v. Townof

727,Newington, (2001); Nashua,145 BelangerN.H. 731 v. City 121N.H.of
389, (1981),393 plaintiff arguesthe that the spirit and intent of the



368

withits use is consistentproposedin this case becauseordinance is satisfied
we statedneighborhood. previouslythe While havethe current character of

characterreflect the current ofa ordinances shouldzoningthat town’s
393, mayother be121 N.H. at considerationsneighborhoods, Belanger,

such, neighbor-of thewell. As the current charactertaken into account as
an ordinancepreclude enactingnot a town fromnecessarilyhood does

character when a sufficient basisneighborhood’sat thetargeted altering
to do so.exists

Here, natural that the Town of Chesterfielduniquethe lake a resourceis
previouslyWhile the Town of Chesterfieldprotection.determined needed

District,in the Lake it determinedSpoffordcluster residencespermitted
superiorof Thezoning interfered with the the lake.preservationthat such

that, two-family and clusterby prohibiting dwellingsconcludedcourt
prevent, amongLake was created todevelopments, Spoffordthe District

of,the undue of onthings, overcrowding populationother and concentration
2007) (twoaround, 674:17, 1(e), (g)the RSA of the(Supp.and lake. See

overcrowdingare tostatutory purposes zoning “preventof ordinances of
Thus, preserveland” and “undue of the need topopulation”).concentration

outweighed neigh-natural the of theunique havinga resource character
control zoningborhood the ordinance.

thatdistinguish BelangerWe further on the basis after the ordinance at
enacted,in that case the character neighborhoodissue was current of the

thesurrounding substantially Belanger, 121applicant’s property changed.
Thus, zoning imposed applicantN.H. at 393. the the did not reflect theupon
the thesurrounding propertiesevolution of that had occurred after town

ease,Conversely, plaintiffthe in this the seeks to useenacted ordinance. the
properties developedcharacter of before the town enacted the ordinance as

rejectedfor thegranting superiorthe basis variance. The court the
itargument developthat was entitled to a variance to residentialplaintiff’s

acreage existingsimilar in and toproperties frontage nonconforming lots
thedeveloped zoningthat were under different standards. As court

reasoned, case,correctly anyif that were the toproposinglandowner build
preexistingon a lot consistent in size with lots would be entitled to an area

Such would conflict with intent ofundulyvariance. a result the the
District,in Spoffordthe Lake the towncreating depriveordinance and of

abilityits to the of the ordinance.purposefurther

requirement frontage require­The minimum lot and the minimum
the District an intentSpofford densityment of Lake evidence to reduce the

Here,inbuildings proposed developthat the to sevenregion. plaintiffof lots
acreage frontagethat did not conform to the and and thatrequirements,

Moreover,congestioncontribute and overdevelopment.would to lakeside
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plaintiff’sunder the forproposals development, majoritycluster the of the
“cluster” would on parcel.be the six-acre The ZBA could reasonably have
found that proposal contrary publicto be to the interest and inconsistent

468,with the ofspirit Enfield,the ordinance. See Bacon v. Town 150N.H.of
(2004).473 “The ofpurpose a variance is to allow for a waiver of the strict

letter of the zoning ordinance without sacrifice to its spirit purpose.”and
omitted).Simplex, Further,145 N.H. at 729 (quotation purpose“[t]he of

zoning an area for single family preventuse is to the overcrowding of land
and to avoid undue concentration population.”of Beaudoin v. Rye Beach

(1976)Dist., 768,Village omitted);116 N.H. 771 (quotations see also RSA
2007).Thus,674:17 (Supp. we conclude that the superior court did not err

in ruling that the ZBA’s denial was reasonable.
“Throughout the proceedings, plaintiff][the held the burden of proving

all elements fornecessary variance,the granting of a including the
requirement that the variance will not be inconsistent with the spirit of the
ordinance” and not contrary public Bacon,to the interest. 150 atN.H. 473.
Given the evidence before ZBAthe and the level of deference in our

review,standard of we cannot find that superiorthe court inerred
concluding that the ZBA reasonablyacted inlawfullyand denying the

id.;variance. See Vigeant Hudson, 747, (2005)v. Town 151 N.H. 750of
of(findings trial court were within discretion,its sound particularly when

taken).a view was
upholdBecause we the superior rulingcourt’s that the plaintiff did not

satisfy its burden of proving that its proposed use was not contrary to the
public interest and was consistent with spirit ordinance,the of the we need
not address whether plaintiffthe satisfied the remaining requirements for
granting a variance. See Rowe v. 424,Town North Hampton, 131 N.H.of

(1989).429-30

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.


