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(3)condominium;mortgagethe on the payhis failure to Wheelock’s
(4)attorney’s 2006;fees as in November inabilityordered and his to secure

addition,financingbank months theduring leading upthe to auction. In
claim,contrary Foley’sto review agreement byour of the record reveals no

the courtprobate grant Foley daysto the five he torequestedadditional
attempt to financing. Regardless, Foley’ssecure such if request had been
accommodated, it hearingwould have converted the on Wheelock’s motion

impromptu privateinto an auction between forpartiesthe which Wheelock
not necessarily observed,was As theprepared. probate Foleycourt had

time toample prepare himself for the inpubliccourt-sanctioned auction
November 2006 haveand should done so. The court noprobate was under

toobligation Foleybelieve that could secure the needed whichfinancing
consistentlyhad him.eluded

Accordingly, probatesince the court could have reasonably concluded
$140,000that offer ofpost-auction representedWheelock’s the maximum

theprice parties’ for,condominium would itsell acted sustainably when
thataccepting groundsoffer. no overturningWe find for the implicitcourt’s

conclusion that ofpurposethe the auction it had ordered —to theobtain
best possible financial return for the theparties on sale of their condo-
minium—had been fulfilled.

Affirmed.
GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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(Thomas Bocian,Kelly attorney attorney,A. E. on theAyotte, general
brief and for the State.orally),

(ErlandPLLC,Office, OssipeeMcLetchie of L. McLetchie onLaw C. the
brief and for the defendant.orally),

Dalianis, defendant, Lamarche,The appealsJ. Ronald his conviction
J.)inafter a bench Superior (Fitzgerald,trial Court of one count of being

in New without inHampshire permission probationwhile on another state.
651-A:25, (2007).See IXRSA affirm.We

I. Background

19, 2005,The record supports following Maythe facts: On the defendant
was asentenced in to one yearMassachusetts court of probation. On June
6, 2005, he toreported Countythe Carroll officeprobation for bail
supervision in connection with separate New Hampshire charges. At that
time, Chief Probation Officer MeyersTheresa realized that the defendant

and,was on inprobation pursuant 651-A:25, IX,Massachusetts to RSA
ordered him leave days.to New withinHampshire seven She read the
defendant a form entitled “NOTICE OF ORDER TO RETURN TO

STATE,”SENDING which him that requiredinformed he was to leave
New withinHampshire seven anddays could not remain in the State
without permissionreceiving “designatedfrom a officer.”

later,sixApproximately January 21,2006,months on the defendant was
arrested in forOssipee criminal trespass and arrest. Onresisting February
22, 2006, arraignedhe onwas one count of in thisbeing state while on
probation permissionand without of(“parole prisoners charge”). See RSA
651-A:25, 20, 2006,IX. On June the State prosequientered a nolle on this
parole prisonersof charge, over the defendant’s objection, and went to trial
on the trespasscriminal and resisting arrest Thecharges. defendant was

guiltyfound of both.
7, 2006,JulyOn the State re-indicted the on paroledefendant the of

prisoners Hecharge. was onarraigned the second ofparole prisoners
charge 26,on 2006.July The defendant was in injailheld lieu of bail from
the arraignment 27,2007,until March when he was convicted of the second
parole of prisoners charge.
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trial, paroleto the second ofBefore the defendant moved dismiss
651-A:25, IXgroundson the that RSA was unconstitu-prisoners charge

travel,to and thatrightand interfered with his constitutionaltionally vague
quashtrial violated. moved to therighthis to a had been He alsospeedy

indictment, allegenot that heasserting that it defective because it didwas
after ordered dodays havingfailed the State within seven been toto leave

motions, appealcourt denied all three and this followed. Onso. The trial
the denial of motions.appeal, challengesthe defendant these

the raises under theargumentsTo the extent that defendant State
Constitution, preserve preservethat failed to them. To awe hold he has

(1)claim, court;must: it in the trialstate the defendant raiseconstitutional
(2) in hisinvoke a of the brief.specificallyand State Constitutionprovision

(2007).Hancock, 301,N.H. As has toState 156 305 the defendant failedv.
latter, theanalysisdo we will limit our of his issues to Federalthe

id.Constitution. See

VaguenessII.

651-A:25, vagueness,arguesThe defendant first that RSA IX is void for
constitutionalityon its face and as The of a statute is aapplied.both

law, Envtl.question Dep’tof which we review de novo. N.H. Servs. v.of
(2007).709,Marino, 714 Because we that the155 N.H. conclude defendant

invalid,develop faciallyhas failed to his that the statute is weargument
analysis appliedfurther limit our as In reto his claim. See Juvenile

(2007).1,2006-674, 156 Additionally,7 although arguesN.H. the defendant
vaguethat is it provide peoplethe statute either because “fails to of
a toordinary intelligence opportunityreasonable understand what conduct

arbitraryit or because it or evenprohibits” encourages“authorizes and
Colorado,enforcement,” 703, (2000),discriminatory Hill v. 530 U.S. 732 he

has his arbitrary discriminatoryfailed to demonstrate that he raised and
Therefore, onlyclaim in theenforcement trial court. we address whether

651-A:25, IX void vaguenessRSA is for under the Federal Constitution
ordinaryprovide people intelligencebecause it “fails to of a reasonable

to understand conduct itopportunity prohibits.”what Id.

“A as void for aparty challenging vagueness heavya statute bears
in ofproof strong presumptionburden of view the of a statute’s constitu­

(2006).304,MacElman,v. 154 N.H. Ationality.” State 307 statute is not
as inunconstitutionally vague long prohibitionsas its “are set out terms

ordinary ordinarythat canperson exercising sufficientlythe common sense
Oklahoma, 601,complyunderstand and with.” Broadrick v. 413 U.S. 608

(1973) omitted). underlying vagueness]“The is that(quotation principle [of
held[person] criminally responsibleno should be for conduct which he [or
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reasonablynot to v.proscribed.” Citycould understand be Palmershe] of
omitted).(1971)Euclid, 544,402 U.S. 546 (quotation

651-A.-25,RSA IX provides:

An parole probation state,individual who on or in whois another
inpresent permissionis this state without the the thisof officer of

section,designatedstate under V ofparagraph this and who does
not this 7 indays being writing byleave state within after notified
a officer maylaw enforcement that the individual not inremain

officer,this state without the ofpermission designatedthe is
of a Bguilty felony.class

The defendant thatargues the statute does not indicate to ofpersons
that,ordinary intelligence upon being told to leave HampshireNew

inthey presentbecause are the permission designatedstate without from a
officer, they may not re-enter the without obtainingstate first permission.
He that merely requiresasserts the statute probationers paroleesor to

Hampshire so,leave within days. longNew seven As as they do the
argues,defendant are not inthey prohibited being presentfrom New
atHampshire a later time without permission.

recognizeWe that the does expresslystatute not state that a
probationer or parolee must obtain permission before there-entering state

leaving However,after within days. 651-A:25,seven RSA IXreading with
an ordinary sense,level of common we thatconclude the defendant’s
interpretation face,would lead to an absurd result. On its the statute is
designed probationersto ensure that or parolees from out-of-state have
permission from a designated officer to be in IfHampshire.New the

only requiredstatute individuals to leave the state without any restriction
return,theyon when could then onlythe statute would serve to force them

out for asonly long as it would take them to cross the border and re-enter
the state. We conclude that no one ordinary intelligence,of told to leave
New Hampshire he orbecause she does not have permission stay,to would
believe he or maythat she return Newto Hampshire without permission.

III. Sufficiency the Indictmentof

The defendant next argues that the trial court erred in denying his
quashmotion to the indictment itbecause was insufficient. Under the

Constitution,Federal it, first,“an indictment is sufficient if contains the
theelements of offense charged fairlyand ainforms defendant of the

and,whichcharge against defend, second,he must pleadenables him to an
acquittal or convictionin bar of prosecutionsfuture for the same offense.”

States, 87, (1974).Hamling v. United 117418 U.S.
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alleges:The indictment

the21, 2006,... did commitdefendant]January [theOn or about
that, inbeing probationonin whileof of Prisonerscrime Parole

Massachusetts, presentknowinglyof he wasthe Commonwealth
in onwritingafter notifiedbeingNew Hampshirein the State of

a7,2005 Meyers,TheresaOfficerbyJune Chief Probation/Parole
officer, pursuant to RSAdesignatedand a officerlaw enforcement

seven651-A:25,V, to leave this State withinrequiredthat he was
hermay remain in this State withoutdays and that he not

permission.

itthe because did notarguesThe indictment was insufficientdefendant
He that651-A:25,IX violation occurred. contends itwhen the RSAspecify

because, asto a date henecessary specify particularfor the indictmentwas
651-A:25,IX, if heonly have violated the law failedRSA he couldinterprets

having Accordingly,told to leave.dayswithin after beento leave seven
unlawfully presentthe wasallegesthe indictment that defendantbecause

2006,21, heallegeon but does not that wasHampshire Januaryin New
leave, it is andhe failed to he asserts that “defective shouldthere because

quashed.” disagree.Webe

651-A:25, requireIX or toprobationers paroleesRSA does more than
permissionIt them to receive from aHampshire. requiresleave New

inthey past seven-dayif the state thedesignated presentofficer are
that thatThus, necessary allegeit not the indictment thewindow. was

days; onlyit needed tofailed to leave the state within sevendefendant
daysin morepermissionthat he the state without than sevenallege was

leave. It Because it out the elements of thespellsafter he was told to did so.
statute, chargesthenotifythe was sufficient to the defendant ofindictment

denyinghim. that not err inhold the trial court did theagainst We
quashto the indictment.defendant’s motion

to a TrialRight SpeedyTV.

right speedythe asserts he was denied his to a trialFinally, defendant
a in faith.prosequithe State entered nolle badbecause

speedyIn whether a defendant’s to a trial has beendetermining right
Constitution, apply four-partunder the Federal we the testviolated

(1972).514, Thein v. 407 U.S. 530-32 testWingo,articulated Barker
(1) (2)delay;of thelengththat balance four factors: the therequires we

(3) speedythe the of his to adelay; rightreason for defendant’s assertion
(4) Barker,trial; by delay.prejudiceand the to the defendant caused the

at defer trial factual unless thosefindingsU.S. 530-32.We to the court’s407
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erroneous, court’sare and consider de novo the conclusionsfindings clearly
Allen, 290,findings.of law with to those factual State v. 150 N.H.respect

(2003).292

factor, delay, triggeringThe the is “to some extent alengthfirst of the
not unless theremaining delaymechanism”: we do consider the factors is

Barker,presumptively parties407 U.S. at 530. Because bothprejudicial.
assumeagree delay prejudicial,that the is we withoutpresumptively
todeciding Accordingly,that it is so. the defendant is entitled review under

the remaining Barker factors.

requiresThe second factor that we assess the trial waswhy delayed
and weight give delay.how much to the Id. the extent that valid“[T]o

delay, delayreasons cause the not count the state at all.againstdoes So too
(1stdelay by Walsh, 27, 34that theis caused defendant.” Rashad v. 300 F.3d

2002) (citation (2003).omitted), denied,Cir. cert. 537 U.S. 1236
The argues entrydefendant that the of the isprosequinolle the sole

reason for delay. disagrees,the The State thearguing that defendant is
partially responsible “soughtbecause he a number of continuances and
filed numerous motions in limine on the eve of cannottrial.” We determine
if the defendant is correct has providebecause he failed to us with a record
sufficient to decide this issue on whichappeal, is his burden. See Cecere v.

Sup.289, 298Loon Mt. Corp., (2007);Recreational 155N.H. see also Ct. R.
13.We theassume that record the trialsupports implied findingcourt’s that

inthis factor favorweighs of the See Nordic Inn CondoState. Owners’
(2004).Ventullo, 571,Assoc. v. 151 N.H. 586 Because the defendant has

failed to any law,demonstrate that the trial court committed error of we
assume that inweighsthis factor the State’s favor. N.H. Dep’tSee of Envtl.

(2007).Mottolo, 57,v.Servs. 155 N.H. 63

factor,Under the third we consider the of astrength defendant’s
Barker,assertion of to aright speedyhis trial. 407 at 531-32.U.S. “The

more deprivation,serious the the more likely a defendant is to complain.
The then,ofdefendant’s assertion his trial isspeedy right, entitled to
strong inevidentiary weight determining whether the defendant has been
deprived of the Id.right.” The defendant asserted to aright speedyhis trial

14,in a motion to dismiss on Accordingly,December 2006. this factor
However,inweighs nearlyhis favor. he six fromwaited months the time the

nolle prosequiState entered the approximatelyand ten months from the
date of his toindictment raise this claim.The fact that the defendant waited

long pursue rightso to his to a trialspeedy althoughmeans that the factor
favor, White,in itweighs heavily.his does not do so See v.United States 443

582, (7th (2006).Cir.), denied,F.3d 590-91 cert. 127 S. Ct. 302
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whatto determine whether and to extentrequiresThe final factor us
delaythe resulted inincludingthe whetherprejudice,defendant suffered

incarceration, anxiety, or an defense. Seepretrial impairedan oppressive
the he suffered whileargues anxietyid. The defendant thatat 532.

prejudiceawaitingand of his case demonstratesdispositionincarcerated
However, the record reveals that he was incarcer­and in his favor.weighs

until atprisoners chargeas the of leastcharges paroleated on other well as
27,2007, disposition parolethe of the second oftwo months beforeJanuary

any attributable tosubstantially mitigates prejudiceThisprisoners charge.
prejudice:his He does not the most serious indication of thatanxiety. argue

Id.any way.the his indelay impaired defense

factors, thebalancingIn the four Barker we conclude that defendant
trial. the trialright speedy Accordingly, upholdwas not denied his to a we

of the motion to dismiss.court’s denial
651-A:25,that the RSA IX violatesarguesTo the extent defendant his

travel, fullynot andright argumentto interstate he has briefed this we
Hancock,consider it. 156 N.H. at 305.decline to

Affirmed.
Galway Hicks,Broderick, C.J., JJ.,and and concurred.
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