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insufficient evidence in denying his variance request and that a finding on
inpointthis his favor supportwould himgranting a variance.

After considering it,the evidence before the ZBA found that “[t]he
evidence presented on this issue was insufficient for ZBAthe to find either
way.” The trial court found that this decision was reasonable and lawful and
supported by the certified record. Such a finding by the trial court is
equivalent to a thatruling plaintiffthe carryfailed to his burden of proof on

Kalil,this issue. 155 N.H. at us,309. Based upon the record before we
cannot say that the trial court’s decision unsupportedwas theby evidence

legallyor erroneous.

part;in part;reversed in and remanded.Affirmed

DugganBroderick, C.J., Dalianis, Galway,and JJ.,and concurred.
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petitioner,theproperty,realpartitiontoBRODERICK, In this actionC.J.
County ProbateRockinghamof thean orderFoley, appealsRichard N.

Wheelock, toJ.) Timothy S.(O’Neill, allowing respondent,theCourt
at aauctionpublicunsuccessfulafter ansubject propertythepurchase

an orderchallengesFoley alsoreserve.the court-orderedthanpricelower
theduringofficean off-siterental ofWheelock’shim to subsidizerequiring

affirm.the sale. Weofpendency

I

an office1997, parties purchasedIn thefollowing.therecord revealsThe
$75,000.foras tenants-in-commonPortsmouthin downtowncondominium

offices. In Decemberrespective lawto house theirtheThey premisesused
parties,therelations betweendeterioratingof2005, an resultapparentas

theofpartitioningcourt-supervisedarequestingaFoley petitionfiled
(2007). 2006, the probateIn beforeMarchRSA 547-C:25Seecondominium.

his office to anothermovedthe Wheelockpetition,acted uponcourt
location.

thegranted petitioncourtJune, hearing, probatea thefollowingearlyIn
thanpartyone more“no cause to awarddoing,In it foundsopartition.to

both beunit,” parties]that shouldin the andequity “[thetheone-half
Foley had askedproperty.”the Whilepurchasetoopportunityafforded the

$139,000,the court creditedforthe condominiumpurchasebe allowed toto
thefair market value ofthat theby Wheelocktestimony presentedexpert

order:$179,000. followingIt entered theproperty was

auction . . . -witha reserveprivateto amay agreeThe parties1.
$159,000.ofprice

auction, willpropertytheto aagree privateIf the do notparties2.
auponparties may agreeThea auction.through publicbe sold

theyIf cannotpublicthe auction.method of sale forreserve and
$179,000be and thethe reserve willprice],a reserveagree [upon

auction,atpropertyto sell thea commissionerappointcourt will
thethe out ofequally by partiespaidfees to bethe commissioner’s

the property.from the sale ofproceeds

dividedthe will beproceedssold . . .propertyAfter the is3.
one-half[Foley’s]that fromexceptthe partiesbetweenequally

utility bills]overdueshare, paid [forwill be[Wheelock] $409.55
1,2006 property,of theuntil the salemonthly Aprilfromand $325
of the sale.as of the dateproratedto be
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by representedThe the one-half ofWheelock’sfigure referenced court$325
monthly rent his new office space.at

By partiesthe had not reached an on the methodSeptember, agreement
month,of sale for the the courtConsequently, followingthe condominium.

at public contemplated byordered them to the condominium auction assell
auctioneer,its June order. The court also an whoappointed subsequently

for stepsscheduled an auction November 16 and took as advertising—such
the forunit—to the sale.prepare

1, however,On a Compel Compli-November Wheelock filed “Motion to
ance,” auctioneer,to to theclaiming Foley paythat had failed certain fees

auction,removed a the unit the andsign advertising generallyoutside had
interfered to “commerciallywith efforts facilitate a reasonable sale” of the
property. 3,a onDuring telephonic hearing Foley representedNovember
to the court he was thepaythat unable to auctioneer’s fee because he had
just motion,in In itsthe bank. order on Wheelock’s the trial court$400
ruled Foley’sthat share of the feeauctioneer’s could be deducted from his
share of proceedsthe of the sale. court further FoleyThe ordered to ensure
the unit was clean and free of clutter and to return signthe theadvertising
auction. Wdieelockwas requested attorney’sawarded fees.

16, qualifiedOn November five participated public auction,bidders in the
which Foley,was held outside the unit. who represents in his brief that he
“was aunable to obtain loan to him buysufficient enable to the property for

$179,000[],”[the reserve of notprice] participate. highdid The bid at the
$140,000auction of was made by Wheelock. Because bid wasthis below the

reserve,court-ordered the auction concluded without the condominium
having been sold.

Wdieelock subsequently a motion to modify probatefiled the court’s
original the petition $179,000order on to partition, seeking a waiver of the
reserve price requestingand that court accept purchasethe his bid to the

$140,000.unit for The probate court held a hearing on the motion in March
2007. Wdieelock contended that the results of the auction revealed the
actual fair market value of the condominium and courtthat the should let

$140,000.him acquire it for Foley objected, hearguing that had relied upon
the reserve to hisprice detriment when seeking financing. He also
represented courtto the that a of his $145,000Mend was to loan himwilling

purchaseto producethe unit and that he could the funds within five days.
however,Foley agreed, so,that if he could not do propertythe could be sold

$140,000.to Wheelock for Notwithstanding his representation that he
was,would be purchase Foley time,able to the property, at that two months

in arrears on mortgage payments,his and admitted hethat was unable to
secure from afinancing bank for an amount greater than Wheelock’s bid of
$140,000.
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8, court, Foley’s repre-apparently discreditingthe probateMarchOn
friend,$145,000 followingfrom his made thethat he could acquiresentation

findings:

offered, that thethe the court findsuponBased evidence
No-for sale auction onadequately bywas advertisedproperty

16, finds had more[Foley]2006. court further thatvember The
1, 2006 andtime the court order of Junethan sufficient between

so on thefinancingof the auction to seek that he could bidthe date
preparetobut failed to do so. was ableproperty, [Wheelock]

did result of thebiddingfor at the auction and so. Thehimself
$140,000higha withadvertising public yieldedand auction bid of

$130,000. that it reasonablehighestnext bid On basis isbeingthe
of the at the timepropertythat the fair market valueto conclude

$140,000 auctioning orrequirethe auction was and to furtherof
delaythe and tolisting property unnecessaryof would cause cost

parties.the

stating priceentered an order that the reserveconsequentlyThe court “set
1, isforth in the Court Order of June 2006 waived and . . . Wheelock is

$140,000.”the for followed.purchase property appealallowed to This

II

probatethe 2006Foley challenges portionfirst the of court’s June order
pay monthlyhim to one-half of Wheelock’s rent for his new officerequiring

Wheelock, turn,space challengesuntil their condominium was sold. in the
Sup. 7(1)(A).timeliness Foley’s appeal However,of this issue. See R.of Ct.

assume, Foley’s appeal timely.we without that Indeciding, was reCf.
(2001) (orderHeald, 280,147 N.H. 281-82 which terminatesEstate of
ripefinal for thus turngenerally appeal).matter constitutes decision We to

the Foley’smerits of claim.
proceedings, probate equity.In the court sits as a court ofpartition RSA

(2007)547-C:25;see also RSA “remedial in(partition proceedings547-C:30
nature”; in“liberallyof RSA 547-Cto be construedprovisions chapter favor

jurisdiction”).of of ofequitable propriety affordingthe exercise broad “The
equitable particularrelief in a in the of thecase rests sound discretion trial

(1995) omitted).Decker, 588,v. 590 (quotationcourt....” Decker 139 N.H.
turn,We, in review an order for an exerciseequitable unsustainable of

Id.; Prods.,Blagbrough Realty Trust Forest 155Familydiscretion. v. A & T
(2007).29, orderparty assertingN.H. 46 The that a trial court is

that the rulingunsustainable must demonstrate was unreasonable or
412,Twomey,to the of his case. Poland 156 N.H.prejudiceuntenable v.

(2007).415-16
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“An the topartition upon equity powersaction for calls court exercise its
and inspecialconsider the circumstances of the order to achievecase[ ]

(2005).DeLucca, 100,complete justice.” DeLucca v. 152 N.H. RSA102
(2007)provides:547-C:29

In entering petition may,its decree a to thepartition] court[on
discretion,in its or onassign proceedsaward or the itsproperty

portions maysale or in be fairas a whole such as and equitable.
In inexercising its what fair anddeterminingdiscretion is

it,in a case the court consider: orequitable maybefore the direct
indirect actions and contributions of the to theparties acquisition,
maintenance, repair, preservation ... of the theproperty;[and]

of the and theoccupancyduration nature of use made of the
the . .property by parties; . waste or other detriment tocaused
by parties;... anythe the actions or the andproperty inactions of

other factors the court deems relevant.

decree,Foley craftingthat when its partitioncontends the courtprobate
had “no in fact or assignbasis law to half of new rent to be[Wheelock’s]
paid proceeds [Foley’s]from ofthe half of the sale of the property.” We
disagree.

The record shows that the parties’Wheelock vacated condominium
eight auctioned,approximately yearmonths before the unit onewas and

before the issued an enabling purchasecourt order him to Duringit. that
time, he continued to ofpay mortgageone-half the on the property and

Moreover,utility bills. the trial court amplehad evidence before it to
Foley’sconclude that behavior necessitated Wheelock’s relocation of his

practice.law As Wheelock testified:

myThere concern . . Foleywas with . Mr. inliving Maine and
registering [his] motor vehicles to the or myoffice thatsuspicion
that had occurred. . . .

just FoleyThere were Iand are complete opposites.—Mr.
that ItSometimes works out. wasn’t working here. I verywas

withconcerned his andethics how his actions me.might affect

He would not listen meto on the ofsubject not hisbringing
office,German [Shepherd] into thedog who has orallegedly bitten

to biteattempted clients ....

Wheelock also testified Foleythat had monopolized secretary,his moved an
office,excessive amount of intofurniture his of theportion and “dis-

sum,mantled” phone system.his In Wheelock believed it awas “deterio-
rating, unprofessional environment.”
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court unreason­record, probatethat thethis cannot concludeOn we
the of the condo­Foley’s proceedsofuntenably reduced shareably or

paymentsto ofWheelock’s rentalby equalan amount one-halfminium sale
Indeed, find entirelyaction. wepartitionthe of theirduring pendency

ongoing mortgagethe decision to offset Wheelock’strial court’ssustainable
freely. The trial court utilizeda he unable to usepropertyon waspayments

order, and therecrafting its isset forth in RSA 547-C:29whenthe factors
the property.in for its division ofequitablethe recordample support

Ill

by acceptingthe court erredFoley probatenext contends that
$140,000 parties’the condominium. We notepayoffer to forWheelock’s

figurethat thisprobatedoes the court’s conclusionFoley challengethat not
of we need notproperty. Accordingly,the fair market value therepresented

the at auction toproperly upon highwhether the court relied biddecide
atSocietyfair But Hill Merrimack Condo.establish market value. cf.

(1994)Merrimack, 253, (discussingTown 139 255-56Assoc. v. N.H.of
value). Instead,fairdeterminingto be when marketfactors considered

alone, thatFoley upon arguments maintaining “[i]trelies wasequitable
to the he hadfor not bid reserve that insisteddisingenuous [Wheelock]...

awardingand that no or for theupon,” legitimatewas rational basis“[t]here
$140,000[to forproperty [Wheelock] ]....”

by“An is of to the onepublic property highestauction a sale bidder
togoallicensed and authorized to do so and the is obtain the best financial

by competitionreturn for the seller free and fair bidders.” Martenamong
(Neb. 1995),Staab, 518, App.v. 537 522 543 N.W.2d 436aff'd,N.W.2d Ct.

(Neb. 1996). methods of atgenerally selling propertyThere are two an
Goller, 35, 40v. 674A.2dPylesauction: “with reserve” or “without reserve.”

(Md. 1996); Hill,Spec. SocietyCt. see 139 N.H. at 256App. generally
auction). reserve,”a “no(discussing reserve” In an auction “without also

auction,called an “absolute” the auctioneer makes an offer to sell to the
at 40.highest price may Pyles,bidder he bid. 674 A.2d at Inwhatever

contrast,

reserve,”an abringingauction held “with an auctioneer’s[i]n
contract,piece propertyof for bid is an invitation to make a andup

an anis not offer to contract. One of the features ofdistinguishing
held is rightauction “with reserve” that the owner reserves the

not to sell and can the from theproperty, propertythe withdraw
acceptance highestauction before the of the bid.

382-A:2-328(3)(citations (1994)omitted);and also RSAemphasisId. see
(“In may goods anyan auction with reserve the auctioneer withdraw the at
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sale”).time until he completionannounces of the “The ramification of a
with reserve auction is that the principal may choose to withdraw the

falls,property anyat before the iftime[ ] hammer and the bid is too
low—the auctioneer need do and therenothing is no contract between the

Marten, 523; Leavitt,seller theand bidder.” 537 N.W.2d at v.accord Towle
(1851).360,23 N.H. 372

Conversely, Foley cites no law—and preventswe have found none—that
seller,a havingafter held a “with reserve” auction at which the reserve

met,price was not from subsequently accepting a sub-reserve offer for his
property. circumstances,In such a sale stillmay bybe consummated the
seller’s acceptance TL, 541,of an offer. Ranch Co.v.Bar 615P.2dPitchfork

1980);(Wyo.547-48 see generally Chisholm v. Ultima Nashua Indus.
(2003)141,Corp., 150 N.H. 144-45 (outlining principles of contract forma-

tion). words,In other while a seller whose reserve price has not been met
at auction is under no further obligation complete transaction,to the this
does not mean the seller cannot subsequently a ifaccept pricesub-reserve
he so chooses.

mind,With principlesthese in we note that the portion of the probate
court’s order waiving the reserve price it had set for the November 2006
auction, while responsive to Wheelock’s motion to modify,was unnecessary
for a subsequent sale to occur. 7A C.J.S. Auctions and AuctioneersCf.

(2004)37,§§ 40 (discussing fixingthe of a minimum price). After the
November 2006 auction produced only $179,000reserve,bids below the the
“with reserve” auction was terminated and the court—like any other
seller—had full discretion to accept any sub-reserve offer that remained

Therefore,available. we view the hearing as,on Wheelock’s motion in
essence, a discussion among the stakeholders about whether Wheelock’s
offer to purchase $140,000the forproperty was acceptable. Our ininquiry,
turn, is whether probatethe court’s decision to accept Wheelock’s offer was
a sustainable exercise of discretion.

case,In Foley’sthis at request, probatethe court stood charged with
equitably disposing of the parties’ condominium. In that capacity, it

toattempted guarantee the highest price possible partiesfor the by setting
a reserve on theprice high end of spectrumthe proffered by the parties’
appraisers. Ultimately, after the “with reserve” auction ended unsuccess­
fully, the court accepted an offer below the reserve itprice initiallyhad set
for the ampleauction. We find insupport the record for its decision to do
so.

At the hearing on the modify,motion to the court received evidence that
the City of Portsmouth recentlyhad assessed the unit at approximately
$125,000. Wheelock also represented that his appraiser had noted a
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from the timein the commercial real estate marketPortsmouthdownturn
hearing.of the March 2007order to the timeof the court’s June 2006

hadhimselfhearing petition, Foleyat initial on histheRegardless,
justthe have beena of condominium wouldthat fair valuationproposed

if not raisehearing that he could$139,000.He also at the March 2007stated
Moreover,$140,000.to a for$145,000, objecthe not sale to Wheelockwould

auction, probateat the thequalifieda of bidders whichthere were number
sufficiently This a “free andsuggestsfound to advertised.court have been

522,Marten, placetook to achieve the537 N.W.2d atcompetition,”fair
possible price.salegreatest

$140,000 acceptedof turned out theThe fact that bid to beWheelock’s
$179,000, notoffer, pricea reserve of doesthough proposedeven he had

for a reserve wasrequest highthis conclusion. Wheelock’sundermine
reflected a to sell theopinion simplyan and desireupon appraiser’sbased

Contraryfairat he then believed was its market value.condominium what
beenFoley’s argument, whywe see no reason Wheelock should haveto

bid, thebyto minimum unwarrantedrequired any particularenter
auction, potentialat he into the of acompetition steppedthe once role

fact, did,higherIn been to bid than he thisbuyer. compelledhad Wheelock
artificial, of thelikely prohibited, “puffing”would have effectuated an and

367-68;Towle,the N.H. at 674A.2d atprice Pyles,of condominium. See 23
of as andFoley’s “disingenuous”42 n.9. characterizations Wheelock’s bid

inapt.an “underbid” are
“detrimentally” theFoley’s uponWe claims that he reliedacknowledge

auction,financing priorwhen theprice seekingcourt-ordered reserve to
application $185,000 Nothingthat his for a wasmortgageand denied.

however,Foley, from as much as he couldprevented obtaining financing
submitting a bid as was his means—even if that bid washighand as within

all Apotentialthe reserve The same was true for bidders.price.below
is immoveable minimum atprice price biddingreserve not an which must

start; only automaticallyit acts as a floor below bids need notwhich be
Thus,by essentially justthe becauseaccepted “asking” priceseller. it is an

attain,hopes reserve,the seller the if it has been cannotpublicized,to even
intoprohibitive entry agreebe viewed as of an auction. We therefore do not

else,Foley anyonethat for that somehowwith he—or matter —was
court,... the thebidding” by byfrom reserve set or that it was“precluded

himpossible “detrimentally” rely upon seekingeven for to it when
financing.

it was the andFinally, fully probatewithin court’s discretion to discredit
Hill, 256, Foley’ssee 139 N.H. atreject, Society post-auction representa-

$145,000suddenly purchasethat he could obtain to unit within fivetion the
(1) (2)given: Foley’s repeated indigence; payclaims of his failure todays,
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(3)condominium;mortgagethe on the payhis failure to Wheelock’s
(4)attorney’s 2006;fees as in November inabilityordered and his to secure

addition,financingbank months theduring leading upthe to auction. In
claim,contrary Foley’sto review agreement byour of the record reveals no

the courtprobate grant Foley daysto the five he torequestedadditional
attempt to financing. Regardless, Foley’ssecure such if request had been
accommodated, it hearingwould have converted the on Wheelock’s motion

impromptu privateinto an auction between forpartiesthe which Wheelock
not necessarily observed,was As theprepared. probate Foleycourt had

time toample prepare himself for the inpubliccourt-sanctioned auction
November 2006 haveand should done so. The court noprobate was under

toobligation Foleybelieve that could secure the needed whichfinancing
consistentlyhad him.eluded

Accordingly, probatesince the court could have reasonably concluded
$140,000that offer ofpost-auction representedWheelock’s the maximum

theprice parties’ for,condominium would itsell acted sustainably when
thataccepting groundsoffer. no overturningWe find for the implicitcourt’s

conclusion that ofpurposethe the auction it had ordered —to theobtain
best possible financial return for the theparties on sale of their condo-
minium—had been fulfilled.

Affirmed.
GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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