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Association, of Franklin (Christopher J. onSeufert Professional Seufert
brief),the Naumes,and LLP,Thornton & Boston, (Neilof Massachusetts

T. and brief,Andrew S. onWainwright the and Mr. orally), forLeifer Leifer
the plaintiff.



F.Burt and DoreenNourie, P.A., (Gary M.of Manchester&Wiggin
for the defendants.brief, orally),Mr. Burtthe andConnor on

(Francis Murphy onHall, P.A., G.of ManchesterMurphy,Stewart &
Neuro-AcademyAmerican of Clinicalorally), for thethe brief and

amicus curiae.psychology, as

Baxter, herby throughandDUGGAN, Shelbyplaintiff,The minorJ.
Trialby thefriend, Baxter, the exclusionappealsPatriciamother and next

actionJ.) in her(Hollman, negligencewitnessesexpertof twoCourt
of theseThe exclusiondefendants, Kelly Temple.andthe Charlesagainst
in part,reversethe case. Weplaintiffsin dismissal ofwitnesses resulted

in and remand.part,vacate

BackgroundI. Factual and Procedural

11,1995,Mayrelevant facts. BetweenfollowingThe record thesupports
inapartmentin an11,1996, parentsand her residedMay plaintiffand the

1995,In early Septemberrented from the defendants.theyConcord that
time,at the was tested foralmost fourteen months oldplaintiff,the who was

an blood lead levelThe test results revealed elevatedpaint poisoning.lead
26, 1995, the NewSeptemberdeciliter. Onthirty-six micrograms perof

investigatedHuman theof Health and ServicesHampshire Department
of lead contamination.paintfound evidencepremises and substantial

action, otheralleging, among things,thisThe filedplaintiff subsequently
thedangersof the and ofpresencethat the defendants failed to warn her

highto and of theexposure ingestioncontended that herpaint.lead She
her from “leadapartmentin the caused to sufferpaint presentlevels of lead

includingthereof but not limited to: reducedpoisoning and the effectspaint
suffering,future and and lossdamage, past painlife brain andexpectancy,

expected earnings capacityof ...”
(1)case, designated expertthree witnesses:prove plaintiffTo her the

Bruno-Golden, Ed.D., theneuropsychologista who evaluatedBarbara
tests to determineneuropsychologicala series ofplaintiff by administering

(2)status; M.D.,Bithoney, pediatri-aher and behavioral Williamcognitive
organic syndromethe suffers from brainplaintiffcian who concluded that

(3) Kaufman, M.Ed., a vocationaland Arthurby poisoning;caused lead
trial, the moved indayOn the of defendantsspecialist.rehabilitation

as unreliable undertestimonyto exclude the of Dr. Bruno-Goldenlimine
702, (2007),516:29-a and DaubertNew Rule of Evidence RSAHampshire

(1993).Pharmaceuticals, Inc., 509 U.S. 579v. Merrell Dow
The trial courtThereafter, six-day hearing.the trial court held a Daubert

(2) Shaheen, Ph.D.,(1) Bruno-Golden; Sandra J.testimonyheard from: Dr.
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pediatrica neuropsychologist byintroduced the plaintiff supportto Dr.
(3) Faust,testimony; Ph.D.,Bruno-Golderis and David a psychologist

presented by the defendants to criticize Dr. Bruno-Golderis Thetestimony.
court, order,trial in a lengthy subsequently ruled that Dr. Bruno-Golderis

testimony was inadmissible.
plaintiff reconsideration,The moved for requesting that the trial court

allow Dr. Bruno-Golden to testify to her administration and of threescoring
specific tests—two tests measuring IQ and one test measuring attention—
that the plaintiff alleged were “not subject to the methodological objections

byraised the defendants.” The objected,defendants arguing that these
three tests could not properly and reliably be extracted from the compre-

batteryhensive of tests that Dr. and, further,Bruno-Golden administered
that such limited testimony would jury,“confuse the not assist it.” The trial
court agreed with the defendants and denied the plaintiffs motion.

Subsequently, the defendants moved in limine to exclude the testimony
of Dr. Bithoney Kaufman,and Mr. arguing that both experts’ opinions were
unreliable theybecause were “based almost exclusively on Dr. Bruno-
Golderis unreliable findings.” The plaintiff conceded that Mr. Kaufman was
precluded trial,from testifying at but contended that Dr. Bithoney’s
testimony was admissible because it was uponbased sufficient information
independent from Dr. reports.Bruno-Golden’s The trial court found that
Dr. Bithoney’s testimony was unreliable and inadmissible. Because the
plaintiff no longer had an expert case,to prove her the trial court concluded
that the plaintiff could not proceed and dismissed the case.

appeal,On plaintiffthe (1)contends that the trial court by:erred
excluding Dr. (2)Bruno-Golderis testimony unreliable;as not permitting
Dr. Bruno-Golden testifyto to the results of IQthe two tests and the

test; (3)attention and excluding Dr. Bithoney’s testimony. We onlyaddress
the first argument agreebecause we that the trial court inerred excluding
Dr. Bruno-Golden’s testimony as unreliable.

II. Standards Admissibility Expert Testimonyfor of

Rule 702 states:

scientific,If technical, or specializedother knowledge will assist
the trier of fact to understand the evidence or to determine a fact

issue,in a qualifiedwitness as an expert by skill,knowledge,
experience, training, education,or may testify thereto in the form
of an opinion or otherwise.
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a threshold level ofThus, testimony must rise toexpertR. Ev. 702.N.H.
148Ingersoll-Rand,v.Valley Lumberadmissible. Bakerreliability to be

(2002).609, 613N.H.
evaluating theframework forthe DaubertValley, appliedIn weBaker

2004,inSubsequently,702.Id. at 614.testimony to Rulereliability expertof
516:29-a, provides:whichenacted RSAthe legislature

testimonyexpertallowed to offerA shall not beI. witness
court finds:unless the

data;(a) sufficient facts ortestimony uponis basedSuch
and(b) principlesof reliabletestimony productis theSuch

methods; and
(c) and methodstheapplied principlesThe haswitness

the facts of the case.reliably to
(a) testimony,proffered expertIn the basis forevaluatingII.

circumstances,consider, if to theappropriatethe court shall
by theories orsupportedwereexpert’s opinionsthewhether

techniques that:
(1) tested;Have been or can be
(2) review andsubjected peer publication;been toHave

error;(3) andor rate ofpotentialHave a known
(4) inaccepted appropriatethe scientificgenerallyAre

literature.
(b) may consider other factorsfindings,In its the courtmaking

testimony.profferedto thespecific

the fourunambiguously516:29-a codifies“Section II of RSA
1(b) codifiesValley,in Baker and sectionappliedDaubert factors we

‘whether thepreliminarilythat the court assessrequirementDaubert’s
”valid.’underlying testimony scientificallythe isreasoning methodologyor

(2008) Daubert,77, 509 U.S. at(quoting157 N.H. 85Langill,State v.
omitted).592-93; only gatekeeper,court functions as acitation “The trial

tothe fact-findermethodology’s reliability permittinga beforeensuring
testimony.”expert’sto afforded ancredibilitythe and beweightdetermine

(citation omitted). inquiryThe is a flexible148 N.H. at 616Valley,Baker
notmethodology,the andone, solely principlesthe “must be onand focus

Dahood, 723, 727State v. 148 N.H.they generate.”on the thatconclusions
omitted).(2002) Moreover, are “meantthe list of Daubert factors(quotation

Indeed, necessarilydo not allthose factorshelpful,to be not definitive.
testimonyreliabilityin the of scientificeveryeven in instance whichapply

137,Co., Carmichael, 151v. 526 U.S.Kumho Tire Ltd.challenged.”is
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(1999).Thus, onlyone these “if toappropriateor more of factors is relevant
11(a).516:29-a,the circumstances.” RSA

that“Importantly, propositionthe Daubert test does not stand for the
Dahood, atknowledgescientific must be absolute or 148 N.H.irrefutable.”

sure,be that the ofsubject727. To “it would be unreasonable to conclude
notestimony certainty; arguably,scientific must be known to a there are

omitted). Rather,in (quotationcertainties science.” Id. “the proposed
ie.,testimony supportedscientific must by appropriatebe validation —

omitted).on is known.”good grounds, (quotation longbased what Id. “[A]s
testimonyas scientific it beexpert’s upon good grounds,...an rests should

by the adversary testimonytested and activeprocess competing expert—
jurors’cross-examination —rather than fearscrutinyexcluded from for

they complexities satisfactorilythat will not inad­grasp weighits or its
omitted). Thus,atequacies.” Langill, (quotation157 N.H. 88 [the“[i]f

is of aid to orjudge jury,evidence] a its deficiencies or weaknesses are a
defense,ofmatter which affect the the notweight of evidence but do

Dahood, (citation omitted).determine its admissibility.” 148 727N.H. at

1(c)Langill,In interpreted 516:29-a,we RSA as trialrequiring the
court alsoto “examine whether a in actuality reliablywitness has applied
the to ofmethodology However,the facts the case.” 157Langill, N.H. at 87.

inadmissible,testimonyfor the to be applicationthe inflaws must so infect
procedurethe as to Otherwise,skew the Id. at 88.methodology itself. “the

adversary process is available to errorshighlight permitthe and the
fact-finder to assess weightthe and thecredibility expert’sof conclusions.”

(citation omitted).Id.

AdmissibilityIII. Dr. TestimonyBruno-Golden’sof

The trial court found that Dr. Bruno-Golden used the Boston Process
(BPA)Approach in evaluating the plaintiff. It found that “the Boston

ApproachProcess Dr.byas used generallyBruno-Golden is accepted in the
scientificappropriate literature as a sound clinical approach evaluatingto

However,individuals for brain injury.” the court concluded that the
evidence failed to show that it is “generally ... inaccepted makingthe of

Therefore,a forensic assessment.” the trial court found that the plaintiff
had not thatshown Dr. methodologyBruno-Golden’s “is generally accepted
in the appropriate scientific literature as in legalreliable a Inproceeding.”

conclusion,this trialreaching the court uponfocused the plaintiff’s failure
to demonstrate that specificthe battery entire series of tests viewed—the
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be,was,in this case or couldby Dr. Bruno-Goldenemployedas a whole—
ortested, or has a knownpeer publication,was to review andsubject

that Dr.trial court concludedAdditionally,rate error. thepotential of
notas to the wasmethodology plaintiffadministeredBruno-Golden’s

reliable.
reliabilityexperta trial determination ofgenerallyWe review court’s

v.of Stateunder Rule 702 for an unsustainable exercise discretion.
(2003).Pelletier, 243, the reliability general149 251 ‘When orN.H.

to to thelikely vary accordingof evidence is notacceptance novel scientific
however,case, we evidencecircumstances of a review thatparticular

(citation omitted).Dahood, 148 N.H. at 726independently.”

Here, Dr.bythe the usedreliability methodologybecause of
Bruno-Golden, BPA, likely tovary accordingthe is not to the circumstances

case, make ourreliability independentlyof each we review its scientific and
However,court’sregard findings.own determination without to the trial Id.

reliablyfindingwe review the trial court’s that Dr. Bruno-Golden did not
case formethodologythat to the facts of this an unsustainableapply

of at 89-90.Langill,exercise discretion. See 157 N.H.

Dr.A. Overview the BPA and TestimonyBruno-Golden’sof

derive facts review of in thefollowingWe the from our the evidence
“pertinentrecord and and is ‘alegal Neuropsychologyscientific sources.

specialty psychology study relationshipsof concerned with the of the
behavior,the the use of tests andincluding psychologicalbetween brain and

techniques diagnose cognitiveassessment to and deficitsspecific behavioral
”and to for their Hoskinsprescribe strategiesrehabilitation remediation.’

(Fla. 1997)State, 202, (quotingv. 702 So. 2d 209 n.5 Stedman's Medical
Dictionary (25th 1969)).ed. The field of hasneuropsychology1049
developed major approachestwo the selection of neuropsychologicalto

standardized)(or battery approach batterytests: the fixed and the flexible
Stern, Admissibility Neuropsychological TestimonySeeapproach. Afterof

93, (2001)1;Kumho, seeDaubert and 16 NeuroRehabilitation 95-96

1 record,that, practicealthough particularnote in the with theWe this source is not consistent
courts, See,fullymayweof other consider it to understand the science at issue in this case.

(1978)223, n.10, onlye.g., (noting althoughGeorgia,Ballew v. 231-32 232-39 that435 U.S.
pressed by parties,”uponof the the Court“ha[d] [the Court]“some” studies been the

basis,“carefully they providefd] onlyall of besidesconsidered the cited sources because the
banc)(Or. 1995) (enhunch, decision”); 663, 682,judicial O’Key,v.for a State 899 P.2d 686

(evaluating reliability Nystagmus partly uponthe the Horizontal test its “ownof Gaze based
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(Del.Co., 826, 869Mortg. Super.also Minner v.American & 791A.2dGuar.
Attorneys 23:17,2000); al., §2 et Advisor atCt. L. MedicalRuss

(2005) Levin, A Testing,23-20 Clinical(citing NeuropsychologicalGuide to
Neurology (1994)). at.,51 Archives 854 But see Rabin et Assessmentof

andPractices in the United Canada:NeuropsychologistsClinical Statesof
INS, NAN, Members,A 20Survey and APA Division ARCHIVES OF10of

Neuropsychology (2004)33,48 surveyClinical results of a(presenting
self-identify usingthat one of threerequesting neuropsychologists as

aapproaches: battery approach, battery approach,a fixed flexible or a
flexible A ofapproach). battery group neurologi­is a tests used to evaluate
cal domains of functioning.

Pursuant fixed battery approach, neuropsychologistto the the adminis­
tests,ters a uniform series of such as the Neuro­Halstead-Reitan

psychological BatteryTest or the Luria-Nebraska Neuropsychological Test
Battery, to patients, regardlessall of their or the referralcomplaints
question. al., 23:17, :18,supra 23-20, 23-21.§§L. Russ et at approachThis
allows a to theneuropsychologist identify presence or absence of brain

involved,damage or ofimpairment, identify the area the brain and assess
whether Stern,the is recent or aninjury opportunityhas had to stabilize.

atsupra 96.
batteryUnder the theapproach, neuropsychologistflexible administers

tests,a group of in conjunctioncore uses the results the patient’swith
history hypothesisto formulate a concerning patient’s cognitivethe func­
tioning, and then speciallyadministers additional selected tests to further
explore cognitive deficits the core testby hypoth­identified tests and the

al., :19, -21,esis. L. supra 23:17, 23-22;§§Russ et at 23-20 to see also
Stern, at Insupra 95-96. contrast to the fixed thebattery approach, flexible
battery allows the toapproach only identifyexaminer not brain damage,
but also better the ofspecificdefine nature the fromimpairments resulting

Stern, 96,that damage, supra “in-depthat inproviding testingthus more
deficits,” omitted).Minner,areas of specific 791A.2d at 869 (quotation

The BPA is a variation of the thatbattery approachflexible adds a
qualitative toelement brain function. with theevaluating Consistent flexible

BPA, instances,battery approach, the in most uses a collection of core and
satellite tests to of cognitive functioning,assess various domains such as
verbal memory, memory, planning,visual attention span, language, visual

record); Walker,research” and “numerous other sources” in the Monahannot see also &
(1991) (“Increas­Research, 571,Judicial Use & 571Social Science 15 Law Hum. Behav.of

ingly decades, soughtin partiesrecent courts have research data whenout on their own the
them.”). Ballew, (Powell,providehave concurring)failed to But see 435 U.S. at 246 J.

“heavy(criticizing majority’s upon “subjected testingreliance” notstudies to the traditional
adversary process”).mechanisms of the
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al.,etMilbergacademic and self-control. W.P.perception, performance,
Assessment,Neuropsychologicalto inApproachProcessThe Boston

NeuropsychiatricNeuropsychological DisordersAssessment of
1986).eds.,M. These core or satelliteKenneth Adams65, (Igor67 Grant &

athowever, approachare the is to look domainstests, not predetermined;
an from a number of testsmay publishedand examiner chooseof behavior

theof that behavior. Like flexibleprovide good samplingeach athat will
concept hypothesis testing,BPA also uses the ofbattery approach, the

anevaluates the results of initialpursuant neuropsychologistto which the
test, conjunctionbattery parentsin with information from orcognitive

ofteachers, and extent additional areas brainto determine whether to what
exploration.furtherrequirefunction

in response perceived disadvantagesBPA was to thedevelopedThe
assessment,a test-score topurely approach psychologicalwithassociated
interpreta-the in thebattery approach, includinglike the fixed distortions

conclusions,tions, that result theand recommendations from one-sided
96,Stern, atapproach, supradatabase associated with the test-score and

sensitivity in andprecision observing assessing particularlack of and
Minner,behavior, Milbergof 791A.2d at 869. See also W.P. etdomains cf.

al., Thus,at 65-66. in an asupra provide preciseeffort to more delineation
functions, rejectsthe BPA a completely quantitative approachof to

Instead, data,testing. qualitative suchneuropsychological because as
behavior,patient’s test-takingdirect observation of a apurportedly allows

neuropsychologist significant concerning patient’sto obtain information the
situation, 96,Stern, onlyat a notsupra neuropsychologistlife assesses the

test,particularscores a on a alsoquantitative patient achieves but the
nature the behaviorqualitative patientand effectiveness of the demon­

in theattempting presentedstrates to solve in the test.problems W.P.
al., 65-67; Stern,Milberg supra supraet at at 96.

hasneuropsychologistDr. Bruno-Golden is a who supervised, reviewed
2005,or well over with paint exposure.tested 200 children lead As of her

practice approximately seventy-percentclinical was andpediatric thirty-
percent conducting neuropsychologicaladult. When assessments of chil-
dren, child;Dr. followsthe eachgeneral procedureBruno-Golden same for
i.e., BPA.the

beginning any testing,Before Dr. Bruno-Golden conducts a clinical
records,interview, anddiagnostic reviews available medical school and

the At theperson referringwith the child. of thespeaks beginning testing
the aday, gives parents screening questionnaireshe child’s behavioral for

tocomplete administeringthem to while she is tests the child. Consistent
batteryflexible thenapproach, comprehensivewith the she administers a

fullbattery, which she to in oneneuropsychological prefers dayadminister
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providesit her with an to observe the child’s attentionopportunitybecause
it aduring day.and concentration would be normal schoolas
begins morning testing byDr. the session of theaskingBruno-Golden

to draw a of herself for the of thepicture purpose observingchild child’s
testingto the situation.approach She then administers a standardized core

test,test, screennormally intelligencean that allows her to the child’s
in age group. Generally,abilities relative to others the child’s Dr. Bruno-

(WISC),uses the Scale forIntelligenceGolden Wechsler Children which
fullyields a scale The WISC as both intellectualIQ. test serves an measure

potentialand as a thatscreening neurologicaltool identifies issues. The
test has has been updated through years.WISC several versions and the

Next, Dr. the Rey-Osterriethadministers Complex FigureBruno-Golden
(ROCF) test, skills, memory,which assesses visual construction non-verbal

language-basedand issues. The test steps:ROCF consists of three copy,
recall, First,delayedimmediate and recall. the administrator shows the

figurea thechild and asks child to thatcopy figure. The materials are then
child,away minutes,taken from athe and after few the administrator

instructs the child draw whatto she remembers. The againmaterials are
away, and, thirtytaken minutes after copy,the the administrator instructs

the child to figuredraw the for a time.third
During the thirty-minute interval between the trial andcopy delayedthe

trial,recall maythe examiner not administer tasks involving “visuospatial
Meyersstimuli,” but may MEYERS,administer a verbal test. J.E. & K.R.

Rey Complex Figure RecognitionTest and Trial: Professional
MANUAL 8 (Psych. Resources, 1995).Assess. Inc. Dr. Bruno-Golden
generally obtains a written language sample and administers the Connors

(CCPT)Continuous Performance Test during thirty-minutethis interval.
CCPTThe is a fifteen-minute computerized test that measures a child’s

attention. The test instructs the presschild to a everybutton time she sees
letterany that an “X”is not on the screen. The computer scores the test
interpretsand performance.the child’s CCPT,After the Dr. Bruno-Golden

completes the delay portionrecall of the ROCF test and breaks for lunch.
time,At this the returnparents completedthe behavioral screening

questionnaire.
During lunch, Dr. Bruno-Golden formulates a hypothesis by considering

responsesthe to the screening questionnaire evaluatingand the ofresults
morning tests,the togetherwhich indicate whether the child exhibits

cognitive or behavioral issues that require further exploration. She then
specificselects fortests the afternoon session that will measure these

potential providedeficits comprehensiveand a more neuropsychological
assessment. These specific tests allow Dr. toBruno-Golden obtain informa-
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functioning, sensory-motor,ofconcerning includingdomainstion various
memory andjudgment, performance,academicvisual-spatiallanguage,

problem solving.andlearning,
case, plaintiff neurologicalthe forIn this Bruno-Golden evaluatedDr.

painther lead She con-exposure.associated withmightissues that be
2002, plaintiff approximatelythe wasducted two evaluations—in when

old, 2004, approximately yearsin when nine old.years and she wasseven
thesession, methodologyDr. followed outlinedDuring each Bruno-Golden

tests, andabove, peercore which has testedusing and satellite each of been
reviewed, has error Dr. Bruno-Golden also reviewed theand a known rate.

history provided by parentsas her asplaintiff’s psychosocialmedical and
days,testingthe medical and school records. On both sheplaintiff’swell as

herself, apicturethe to draw a of administered versionplaintiffinstructed
test,test, the ROCF a languageof the administered obtainedWISC

and the CCPT. then evaluated the results andsample, administered She
sessions,the theincluding Fingeradditional tests for afternoonselected

Oscillation)(or Test,Test,Finger Grip Peabodythe theTapping Strength
III,Vocabulary Rangethe Achievement Test-ThirdPicture Test Wide

Test,Revision, the VerbalSorting Learningthe Wisconsin Card California
Version, Memorytheand Children Scales.Test-Children’s

2002, tests, Dr.evaluatingIn after the results of the Bruno-morning
attention, problem solving, memory,determined that the areasGolden of

learning, required testing. example,more For she selected a test thatand
memory materialworking linguisticmeasures verbal for structured to

because,part plaintiffs working memorythat this of the was intactensure
session, the theduring morning plaintiff frequentlythe had asked doctor to

herself and Bruno-Golden decided torepeat the directions. Dr. also conduct
language theycore in and motor skills because wereadditional tests

hypoth-important provide comprehensiveto a assessment. Consistent with
problems uponDr. ruled thetesting, potentialesis Bruno-Golden out based

groundedthese tests. her wereUltimately,results of additional conclusions
III, ROCF, tests,in the results of and CCPT which she found tothe WISC

be critical to her opinion.
2004, plaintiffs IQ twenty pointsIn the was lower thanapproximately

in this fromIQ reportedher 2002.As a result of decline and concerns the
teachers, gaveDr.plaintiff’s plaintiffand Bruno-Golden the moreparents

Otherwise,memory than she in 2002.testingextensive had administered
cognitivetests evaluated the or behavioral con-she selected that same

structs, for in age.but with variations to account the differenceslight
IV,ofDr. found the results the WISC WISCUltimately, Bruno-Golden
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Range TestDigital Span, (WHAT) Decoding,Wide AchievementIII— —
Scale, inROCF, toMemory reachingChildren’s and the CCPT be critical

her conclusions.
assessments,the these Dr. con-uponBased results of Bruno-Golden

plaintiff “impairmentscluded that the in the areas of dysgraphiahad visual
skills,problemsand kinetic andapraxia, persistent with attention/exeeutive

memory problemsassociated with and retrieval with both verbal and
lengthy complexnonverbal and more information.” She noted that the

plaintiff’s herpresentationneurobehavioral was consistent with known
history paintof lead and theexposure, opined plaintiffthat to“continue[d]
be at risk for developing language learning problems,based inparticularly
light general assessment,of her overall intellectual sincedecline her 2002

inas indicated her withcurrent WISC-IV scores to her 2002respect
Thus, with,WISC-III scores.” diagnosedDr. Bruno-Golden the plaintiff

anamong things, organicother mental disorder.unspecified

ReliabilityB. the BPA Dr.and MethodologyBruno-Golden’sof

The assert Dr.defendants that Bruno-Golden used a “completely flexible
assessment,approach” to notneuropsychological the “flexible battery

approach.” disagree.We
First, testified,Dr.as Shaheen the field neuropsychologyof does not

uniformly distinguish between these toapproaches neuropsychological test
Stern,Compareselection. at 95 that thesupra (explaining two schools of

thought regarding test selection are the battery approachfixed and a more
flexible and then fixedapproach, comparing batterythe to theapproach

al.,battery approach), 23:17, :20,flexible L. supra §§with Russ et at
-21,23-20 to 23-22 (explainingto -23 that the two major approaches to

testingclinical are fixedneuropsychological batterythe and theapproach
batteryflexible approach, notingbut that the BPA is another school of

thought, although BPA), al.,not describingfurther the and et supraRabin
at 48 (presenting results of survey requesting that neuropsychologists
self-identify usingas one of three aapproaches: approach,fixed abattery

batteryflexible approach, Thus,or a flexible approach). questionwe
exists, and, does,whether such a distinction if it the ofnature that

distinction. the extent theTo that defendants are correct Dr.that Shaheen
or Dr. thatBruno-Golden admitted Dr. Bruno-Golden “completelyused a
flexible weapproach,” note that defense counsel elicited intestimonythis
the an drawingcontext of article a approaches.distinction thebetween two

al., supraSee Rabin et at 48.
Second, exists,even aassuming such distinction the defendants agree

Further,that the BPA is a battery approach.flexible trialas the court
found, “in 2002administering the and the neuropsychological2004 tests on
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Approach.”Dr. the Boston Processemployedthe Bruno-Goldenplaintiff,
she uses whenIndeed, normallyused thatmethodologyshe the same

in theis, a core testschildren; she administered set ofevaluating that
results, andthen, developed hypothesisauponand thosemorning, based

procedurein thisNothingsatellite tests for the afternoon session.selected
Bruno-Golden, assert,Dr. “self-select[ed]that as the defendantssuggests

age parametersto and withoutaccording [plaintifffs presentationthetests
added.) Rather, in the defen-line with(Emphasisstandardization.”any

Dr. usedBruno-Goldenbattery approach,dants’ definition of the flexible
tests, cognitiveset of which tested the same and behavioralthe same core

constructs, foralways testing paint exposure.that she uses when lead
Dr. used BPA in a manner consistent withAccordingly, Bruno-Golden the

battery approach.the flexible
whether, if the flexiblenow used in a manner consistent withWe address

did, the BPA underbattery approach, as Dr. Bruno-Golden is admissible
Dr. testi-516:29-a. The defendants assert that for Bruno-Golden’sRSA

admissible, comprehensivethe batteriesmony neuropsychologicalto be
tested,in plaintiffused the as a wholemust have beenevaluatingthat she

review,subject potentiala known or error rate.peerhave been to and have
court true in the admis-accepted proposition evaluatingThe trial this as
Dr. Because thesibility testimony. specificof Bruno-Golden’s combination
Dr. used not threeof tests Bruno-Golden did meet thesearguably

found,contend,the the trial court that herrequirements, defendants and
essence,testimony positionis Distilled to the defendants’inadmissible. its

fixed battery,is that Dr. should used a such as theBruno-Golden have
rather than her own consistentbattery, devising batteryHalstéad-Reitan

BPA.thewith
In of the cite 12.5support position, provisionsthis defendants 12.4and of

the for Educational which thePsychological Testing,Standards and
(APA) approved, languageAmerican Association has andPsychological

discussingfrom a section in those standards “test Seeinterpretation.”
al.,American Educational et StandardsResearch Association

TestingPsychological (APA117,120-22 (1999)for Educational and
Standards). (1)The then “the APAargue:defendants Standards allow

onlyto tests is literature thatpractitioners combine when there identifiable
(2)combination”;the of the and . . .validityassesses Standards“[t]he

validityaddress the issues that arise with the administration ofexpressly
context,inReviewing provisionsnon-standardized batteries.” these we find

this case.misappliedthat the defendants have them to
12.4Standard states:

If a that are to be used in combinationpublisher suggests tests
another,one the review evidence onprofessionalwith should the
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and determinecombiningfor tests is basedprocedureswhich the
justifi-of and thefor the combination testsspecificthe rationale

interpretation based on the combined scores.cation of the

developedif (e.g.,measures of abilitiesexample,Comment: For
abilities) or arespecific general personalityor orachievement

a combina-suggest requisitemeasures towith interestpackaged
batteryscores, being applied,a isneuropsychologicaltion of or

ofdata for combinations scoresvaliditythen suchsupporting
should available.be

Id. at 131.
that, testsrequiresstandard when Dr. Bruno-Golden administeredThis

by publisherone as the of asuggestedin combination with another
specificshe to have rationale for the combina-particular battery, needed a

tests, justification her thoseinterpretationtion of and a for of tests based
indicates,the theupon examplecombined scores. As this standard would

publishedif Dr. had entireappliedhave Bruno-Golden administered an
below,battery, battery publishersuch the the ofas NEPSY discussed since

batterythat a of measures forpackages particular combination various
insuggests batterydomains and that the results a combination ofrequisite

standard, however, mandate,Thescores. does not as the defendants
whole,specific battery is,Dr. as thesuggest, that Bruno-Golden’s a that

tests,all the in forcombination of core and satellite be tested order it to be
used to make a neuropsychological assessment.

12.5 provides:Standard

The of a complexselection combination of tests to address a
diagnosis purposesshould be for the of theappropriate assess-
ment determined of Theby validity. profes-as available evidence

trainingsional’s educational and supervised experience also
should be with the qualifications requiredcommensurate test user
to and theinterpretadminister selected tests.

Comment: For in aexample, neuropsychological assessment for
brain,injury particularevidence of an to a area of the it is

to select ofnecessary diagnostica combination of tests known
sensitivity specificity impairments arisingand to from trauma to

regionsvarious of the cerebral hemispheres.

Standards,APA supra at 132.
assertions,Contrary to the defendants’ Dr. compliedBruno-Golden with

indicates,this standard. As the comment this standard that therequires
in beby neuropsychologistindividual tests selected a combination valid and
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expert, Dr.issue. The defendants’particularfor thediagnosingappropriate
Dr. to administer eachFaust, that it for Bruno-Goldenproperwasagreed

theto critical to her conclusions forof tests she found bethe individual
agreedlead He that aevaluating poisoning.children withofpurpose

in children of thatgroupingsthe of lead used testsstudy of effectsvaluable
manyfunctioning, and used of thecognitivevarious domains ofexamined

al.,in RisDr. used her assessment. See ettests that Bruno-Goldensame
Adolescence,inNeuropsychologicalto Lead and OutcomeEarly Exposure

Neuropsychological Society (2004).261, 264-6610 Int’lJ.
may reason-neuropsychologistsDr. Faust also conceded that different

groups evaluatingdifferent of tests for leadjustifiablyand selectably
children; particularin the field as to ain there is no consensuspoisoning

evaluation; particular batterythat is for this and nobattery properof tests
for leadevaluating poisoning.of is more reliable than another Whentests

of to a child with elevatedgroup givewhat tests he would evaluateasked
child,levels, if he had the theDr. Faust that to evaluate andlead testified

battery,were he would use the Halstead-Reitan aproper,circumstances
bythat definition of brainbattery provides damagefixed a broad-based

above,damage batteryindex. As thisyielding impairmenta brain discussed
specificis in not examineusage sensitivelylimited because it does domains

al.,functional Faustfunctioning everyday capacity.of such as See et
DamageEvidence in BrainChallenging Neuropsychological Litigation,

Defense, 1994, atFor the June 8.
children,fact, instudy poisoningIn in a he conducted of lead Dr. Faust

Brown,battery Moderatelyhis own of tests. See Faust &developed
Lead on inNeuropsychologic FunctioningElevated Blood Levels: Effects

(1987). InChildren, the Dr. Fauststudy,80 Pediatrics 623 noted:

methods are more sensitive toNeuropsychologic assessment
intelligencedeficit than standard tests alone or limitedcognitive

inon increased lead levels whichcognitive batteries. Studies less
intechniques nonsignificantused and which find-sensitive were

may represent false-negativethusings were obtained errors.
haveAlthough investigatorssome used sections of

batteries, . . .neuropsychologic test none have administered a
tests,set such ascomprehensive neuropsychologicof the

battery.Halstead-Reitan

battery inId. 623-24. Rather than administer the Halstead-Reitan hisat
Faust, Bruno-Golden, adopted batterylike a from the workstudy, Dr. Dr.

psychometricof and used “standardizedprominent neuropsychologist,a
“[ejxtensivetests,”as “a of clinical thatnotingtests” as well number

the Id. atnormative data available on all of tests and items.” 625.As[was]
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did, general functioning,Bruno-Golden Dr. Faust tested areas ofDr.
including “psychomotor, memory, languagevisual-motor and andspatial,

, concentration,. . . reasoning.”associated functions attention and and Id.
the testsNotably, foregoing partsince Dr. Faust administered as of a

he the hisstudy,research standardized results of self-selected
neuropsychological battery by administering the to fifteentests children

moderatelywith increased blood and fifteenlevels “control” children. Id. at
However, innothing624. the record that a neuropsychologistindicates who

clinically assessing particularis whether a child’s toexposure lead has
deficits,in inany cognitive lawsuit,resulted even the of acontext must

battery“standardize” the of tests he or she particularuses for the child.
Nor does the record a neuropsychologistdemonstrate that must afollow

batteryfixed that has never been to be forproven sensitivelysuitable
detecting whether inexposure anylead resulted andcognitive behavioral

Indeed,deficits. Dr. Faust that the batteryconceded Halstead-Reitan was
compromiseda choice.
In light of the lack of a discrete combination of tests sensitive to lead

andpoisoning, Dr. Bruno-Golden’s of were individuallyselection tests that
evaluating children,suitable for lead in Dr. Bruno-Goldenpoisoning did not

violate this standard. theUnderscoring this conclusion is fact that the
flexible battery approach generallyis the accepted approach for

see,neuropsychological testing, al,e.g., Sweet et The 2005TCN/AACN
Practices,“Salary Survey”: Beliefs, Incomesand U.S.Professional of

NeuropsychologitsNeuropsychologists, 325,20 The Clinical 333
(2006) (providing of a ofsurveyresults 2005 clinical neuropsychologists,

showing seventy-sixand that percent batteryused a approach”“flexible
selection,test eighteentoward used apercent approach,“flexible” and

percent battery al,seven used a approach”);“standardized Rabin et supra
48 (providingat results of a similar 2004 survey showing that sixty-eight

ofpercent clinical favored aneuropsychologists battery approach,”“flexible
twenty percent afavored “flexible andapproach,” percenteleven favored a

battery”),“standardized and Dr. Bruno-Golden the BPAadministered to
plaintiffthe in a batterymanner consistent with the approach. Byflexible

definition, the batteryflexible does notapproach require the examiner to
a required Instead,use set of tests for aevaluating question. it provides the

trained examiner with some use herlatitude to and selectjudgment tests
maythat addressproperly problem presented bythe evaluating the

relevant domains of functioning.
concept to,The of hypothesis testing requiresitself the examiner based

theupon test,individual and the initial general testing, e.g., IQthe form a
hypothesis concerning affected,which ofdomains behavior bemay and

Furthermore,then select tests evaluateto those domains. the APA
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assessments.examiners to conduct individualizedencourageSTANDARDS
12.5 isStandards, at whenAccordingly,APA 121. StandardsupraSee

notcontext, specific batteryDr. wasin its Bruno-Golden’sproperviewed
(BecauseMinner, 791as a whole. A.2d at 869to be validatedrequired Cf.

tests,” herbatteryinitial a sufficient of“based her results onexpertthe
admissibility.”).are reliable forsufficiently“results

found in a of therely upon languagecertain sectionThe defendants also
in support position.“Test of theirInterpretation”APA STANDARDS entitled

STANDARDS, “Forparagraph begins:APA at 121-22.The citedsupraSee
and assess-counseling neuropsychologicalcareerpurposes, includingsome

ment, Id. at Thesefrequentlytest batteries are used.” 122. batteries
ability,includevarious domains and “often tests ofverbalcognitiveexamine
clericalreasoning, reasoning,numerical nonverbal mechanicalability,

accuracy, ability, language usage.”and and Id.speed spatial

incorporatetest methodspsychological multipleWhen batteries
scores, frequentlyand of test are topatterns interpretedresults

reflect a or even interaction constructsamongconstruct an
underlying amongorderperformances. Highertest interactions

of testunderlying configurations maythe constructs outcomes be
patterns.the of The literaturepostulated on basis test score

validity that thereporting reliability supportsevidence of and
Ifidentifiable. literature isproposed interpretations should be the

theincomplete, resulting may presentedthe inferences be with
are forqualification they hypothesesthat future verification

implyrather than statements that knownprobabilistic some
validity evidence.

Id.

argue language “validityThe that this demonstrates thatdefendants
... arise the Theissues with administration of non-standardized batteries.”

however, not between and non-language, distinguishdoes standardized
Further, addresses the interpretationstandardized batteries. this section

and, all, likelyif it Dr.patterns, appliesof test score at would be relevant to
conclusions, not methodology.Bruno-Golden’s her

so, batteries,if in languageEven the context of flexible theinterpreted
aseemingly requires reliability validity supportthat evidence of and

of the between of anproposed interpretation interactions the subtests
every compre-individual test not the interaction between test of abattery,

battery Dr.neuropsychological example,hensive used for assessment. For
plaintiffsa scatter or in the scores on twoBruno-Golden noticed variation

of the of the III. The literature indicated thatportionsubtests verbal WISC
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inthis variation indicates a weakness the verbalplaintiffs performance that
sensitivelyIII not Dr.the WISC did measure. Bruno-Golden therefore

clearlyfurther testingdetermined that she needed verbal to understand
the in her left Pursuant to theplaintiff hemisphere.how functions above

STANDARDS,language in APA Dr. used litera-properlythe Bruno-Golden
evaluation,ture to the In of a clinicalinterpret intertest scatter. the context

opposed study,to a did notperhapsas research Dr. Bruno-Golden need
further to then her interpretationliterature validate of the interaction
between the and the test theexamining specificWISC individual construct.

require test,To conclude otherwise would the of neuropsychologyfield to
review, anpeer and calculate error rates for infinite number of test

the interpretationscombinations for to be reliable. Each time a new
tests,battery NEPSY,validated and reliable test or of such as the is

developed or updated,even a clinical examiner could it as partnot use of a
comprehensive battery since it would be unknown how it interacted with
the other tests that battery. batterywithin Since the flexible approach is

generally acceptedthe approach to conducting neuropsychological assess-
ments, the APA STANDARDS could not logically mandate that a
neuropsychologist always comprehensiveuse a test battery that is vali-

adated as whole.
The amicus curiae thissupports Drawing comparisonconclusion. a to

medicine,clinical the explainsamicus curiae that is no expectation“[t]here
that the specific battery of neurological proceduresexam diagnosticand

chosen bytests the neurologist be as a regardstudied whole with to
validity.” Similarly, for neuropsychological testing, validity“test lies in

”tests,individual not in ‘test batteries.’ the“Either individual tests selected
for inclusion in flexible-battery scientificallya are theyvalid or are not.”
Citing a “hallmark article” in APA journal,an the amicus curiae empha­
sizes that using large fixed batteries is a questionable practice, and that “a
flexible, multimethod batteryassessment using tests intypically employed
practice and selected on the of idiographic questions”basis referral is

Meyer al.,recommended. See et Psychological Testing Psychologicaland
PsychologistIssues,Assessment: A Review Evidence and 56 Americanof

128, (2001). theAccordingly, positiondefendants’ that Dr. Bruno-­154
battery tested,Golden’s as a whole requiredwas to have been have been

subject peerto review or publication, and a potentialhave known or error
rate batterycontravenes the flexible approach conceptand the of hypoth­

testing.esis
Moreover, under the position,defendants’ no psychologist who uses a

batteryflexible anqualify expert,would as though batteryeven the flexible
approach prevalentis the and well-accepted methodology for

Further,neuropsychological approach profferedassessment. while the by
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tested, peerhas beendefendants, battery approach,fixed has beenthethe
the context of leadreviewed, or error rates outsidepotentialhas knownand

forgenerally accepted methodologytheto no belongerit seemspoisoning,
al.,See, supra ate.g.,Sweet etconducting assessments.neuropsychological

Therefore,al., at 8. theal., 48; supraFaust et333; supraRabin atet
evenneuropsychologist,is no orthatpositionof the defendants’implication

view, testssince, in their all combinations ofpsychologistorpsychiatrist
legalin areliable, ever a trier of factto be and could assistneed validated

case.

isHowever, rulingwhen on a Daubert motionrole of the Court“[t]he
debate, [the]but to determine whethernot to the scientificresolve

Palmer v.testimony.”have a basis for theirreliableplaintiff[’s] experts
519, (N.D. 2007). Regard­510 2d 527 Okla.Supp.F.Incorporated,Asarco

toa betterbattery approach approachof the fixed wasless whether
the Dr. Bruno-Goldeninquirythe relevant is whetherevaluating plaintiff,

assess­neuropsychologicala to conduct hermethodologyused reliable
that, theMinner, (noting plaintiffs argued791 whilements. See A.2d at 869

“approach,the better the ‘flexible’battery approachthat the fixed was
the ofacceptableto be method for evaluationapproach appears an

patients”).
in thegenerally acceptedthe trial that the BPA isagreeWe with court

forclinicallya method for childrenassessingscientific literature as reliable
testified,id. Dr. “thecognitive and behavioral deficits. As ShaheenCf.

generalof followed thebattery employed[Dr. Bruno-Golden]tests that
quali­assessment for children andguidelines neuropsychological [her]for

analysis clinicallythat is and... is a standardtative lends information used
23:9, 23-13,23:26,al., §§also et atapproach.” supraclinical See L. Russ

McConnel,-26; Me Do It: Mental Non-­23-25 to The Sevin Made
Damage 14 Va. Envtl. L.J.Defense,and the NeurotoxicResponsibility

(1994).151, The own testified thatexpert qualitative156-57 defendants’
never“potentially important,”in BPA are andindicators like those used the

foraccepted methodologythe that the BPA a generallyrefuted notion is
clinically evaluating children.

Further, reach con-may differentalthough neuropsychologistanother
clusions, in that the BPA as a flexiblethe evidence the record indicates

11(a)(1).516:29-a,be Anotherbattery approach can tested. See RSA
morningthe core tests in theconceivablyexaminer administer samecould

indicators,session, qualitativethe thenoting quantitativeboth scores and
in theand form a and test thathypothesis, hypothesisevaluate the results

identify anytests that wouldby conductingafternoon session standardized
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Additionally, testified,areas. BPAproblem as Dr. Shaheen the has been
11(a)(2).516:29-a,subject to and Seepeer publication.review RSA

rate,While the BPA itself does not a known potentialhave or error the
”Daubert factors “do not constitute ‘a test’definitive checklist or that must

applied Tire,inbe all circumstances. Kumho 526 at 150 (quotingU.S.
Daubert, 594); 516:29-a, Rather,509 U.S. at see also RSA II. the factors
must be inapplied flexibility lightwith and of the proffered testimony.
Baker Valley, BPA,148 N.H. at 616. the of theGiven nature and
particularly inherentlythat it somerequires flexibility,level of we find that
the known or potential error rate factor is not an “appropriate” consider­

11(a).in examining reliability. 516:29-a,ation its RSASee
However, we that a component findingnote critical of our that BPAthe

meets three of the four isDaubert factors the use of standardized tests. To
meet the for reliability,threshold a the BPAneuropsychologist applying
must that thedemonstrate individual tests he or she administered partas

whole,the battery, battery tested,of not the as a have been have been
subject to peer publication,review and and have or potentialknown error

(E.D. 2006)529, 531, 533rates. United v.Eff, Supp.States 461 F. 2d Tex.Cf.
(although neuropsychologist’s of aopinion insanity was not reliable conclu­
sion, the battery byof tests administered the neuropsychologist to measure

abilities,cognitive includingdefendant’s the Adult IntelligenceWechsler
Scale-III, ROCF, Test, Test,Boston Naming SortingWisconsin Card Wide

Test-4,Range Achievement Tapping,and was reliableFinger because the
individual repeated, levels,tests could be had reasonable confidence and

administered).had been widely
The dodefendants not that eachdispute of the individual tests Dr.

Bruno-Golden to plaintiffused evaluate the requirements.met these
Notably, it amight be different case if Dr. hadBruno-Golden used the BPA
in a manner inconsistent with the batteryflexible suchapproach, byas
specifically designing a set of for plaintifftasks the that were not
standardized, or aby creating new test to measure a particular deficit area.

al., 67;W.P. Milberg supraSee et at PerstorpDowns v. Components,cf.
Inc., (E.D.1090, 1999)126 1109-10,F. 2dSupp. 1128 Tenn. (excluding
expert’s testimony as unreliable becausepartly developedhe and admin­

aistered completely batteryself-selected that had orno basis consistency,
comparedand the results to norms that were based his ownupon collective

data, data).as opposed to In circumstances,standardized test those the
lack of validity evidence for the individual tests administered by the
neuropsychologist might affect the ofreliability methodologythe itself. See
Langill, 157 N.H. at 88.

that,find BPAAccordingly, we when is inthe administered a manner
consistent with battery approach, above,the flexible as described it is
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assessment, and is thusto neuropsychologicala reliablegenerally approach
status.person’s cognitiveamethodology determininga forreliable Cf.

522, 524-25 that, “thePalmer, (finding somewhatdespite510 F. 2d atSupp.
injuries,” neuropsychologistnature ofsubjective plaintiffs’ neurocognitive

exposure,leadtestify plaintiffsto test results of withhad a reliable basis to
deficits,neurocognitivefrom wherethat suffered certainplaintiffsand

includinga of tests tobattery plaintiffs,administeredneuropsychologist
Scale”).MemoryIII “and subsets of the ... Children’sthe WISC selected

found, that, if the BPAand the trial court even isargue,The defendants
assessment, inclinical it is unreliable the forensic context. Thereliable for

“Dr. that she com-Bruno-Golden[’s] admission]defendants assert that
her observations whensubjective, qualitativebined data withquantitative

conclusions,” her that methodologyher and her . ..reaching “admission]
acceptable paper,...or for a researchappropriate publishedwould not be

not suffi-methodologythe trial court’s conclusion that the wasconfirms
ciently juryreliable for consideration.”

Bruno-Golden,curiae, disputeThe amicus Dr. and Dr. Shaheenplaintiff,
any opposedthat different standard exists for the forensic as to thesetting

curiae,clinical to the “the andsetting. According amicus clinical ‘forensic’
bytheirneuropsychologist distinguishable by testing approach,are not the

instruments, objectivitymerits of their balance ofbyscientific versus
“relysubjectivity, by logical proof, by training.”standards of or Both on

batteries,situation-specific and strive to be andobjectivetest both accurate
. . .cognitivein their characterization of an examinee’s status. Both

require validation,. . . notneuropsychology roles scientific but fundamen-
tally agree.different kinds of scientific validation.” We

unsupported neuropsychologistsBesides Dr. Faust’s that clinicalopinion
objective apparent goalare not examiners because their is to advance the

interest, in thepatient’s nothing record that the field ofindicates
methodologiesaneuropsychology recognizes relevant distinction between

their inupon settingbased use the clinical versus the forensic setting.
Contrary assertion,the purposeto defendants’ Dr. Bruno-Golden’s was not

requireda research which would herpublish paper, arguablyto have to
studya the one has inpublished,conduct similar to Dr. Faust which she

Instead,a inagainst group. purposestandardized results control her
status;evaluating plaintiff plaintiff’sthe was to determine the cognitive

cognitiveto “assess her current level of and behavioral func-specifically,
and serve a from to maketioning as basis which recommendations with

care, program.”to her overall clinical andrespect management, educational
end, Dr. batteryTothis administered a flexible based uponBruno-Golden

tests,presentation historythe and that consisted of standardizedplaintiff’s
norms,tests and theagainst published interpretedscored those results to
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the BPA Dr.plaintiff’s cognitive Although requireddetermine the status.
interpretBruno-Golden to use and both andqualitative quantitative

assessment, assertion,measures to render her to Dr. Faust’scontrary
in anothing suggests goalthe record that her as both clinical and forensic

was not to render an determination of theneuropsychologist objective
cognitive uponstatus based those measures and her extensiveplaintiff’s

inclinical as a The inherentexperience neuropsychologist. subjectivity
inusing clinically patientthe BPA to a not and renderassess does of itself

plaintiffthat unreliable for amethodology determining particularwhether
in a forlegal proceeding cognitivesuffers from or is at risk or behavioral

(Tex.R.V., 1996)1,S.V. v. (Cornyn,deficiencies. 933 S.W.2d 42 J.Cf.
concurring).

sure,To be

ofability the clinician to thesupplement[t]he actual test scores
test,with observation of the thepatient during as well as

background qualitative information from patient,obtained the
and the patient’s family,records and are generally believed to
allow clinicians to make diagnosesmore informed than would be
possible by simplea mathematical calculation based on scorestest
alone.

L. al., 23:26,§Russ et supra Thus,at 23-26. clinical judgment“[t]he of
neuropsyehologistthe is a partcritical of the forensic andevaluation should

in conjunctionbe used quantitative McConnel,with” test scores. supra at
156-57; (“whenal., 23:9,see also L. Russ et supra § 23-13at the purpose
of the goes beyondexamination merely andidentifying quantifying impair­
ments,” such “[w]henas there is any question as to the cause of the
identified impairments, whether for purposes of treatment litigation,or or

to (i.e.,as the of the‘stability’ impairments patient worse,is the likely getto
so,if frame?),and over what time the bare onscores the tests will not be

sufficient question”).to answer the If the BPA as byused Dr. Bruno-­
Golden, employswhich measures,both quantitative qualitativeand is
reliable to diagnose plaintiff injuries,the with particular prescribeand to
her future clinical and educational care as a of that diagnosis,result we do
not see methodologyhow that same is for factassistingunreliable a finder
in theunderstanding plaintiff’s cognitive See,and behavioral e.g.,status.

McNeil-P.P.C., (4thInc., (“WeBenedi 1378, 1995)v. 66 F.3d 1384 Cir. will
not declare ... methodologies invalid and in lightunreliable of the medical

dailycommunity’s use of the inmethodologiessame diagnosing patients.”);
McMullen, (Del.v. 103, 118-19 2006)State 900 Super.A.2d (findingCt. that

if a particular methodology a sufficient“provides basis on which to
prescribe medical potentialtreatment with consequences,life-or-death it
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a in understand­to assist fact finderenoughbe considered reliableshould
issues”); v.fact Hellercertain Shawdeterminingcertain evidence oring cf.

1999).(3dIndustries, Inc., 146, 155F.3d Cir.167

in theIndeed, “employ[]that ansimply requires expertDaubert
therigor that characterizesthe level of intellectualcourtroom same

Tire,Kumho 526U.S. at 152.Theexpertan in the relevant field.”ofpractice
Dr. asuggesting that Bruno-Golden usedrecord reveals no evidence

that whichplaintiffthe from shemethodology to evaluatedifferent
exposure.clinically patients paintin with leadnormally assessinguses

battery has aMoreover, approachBPA as a reliablebecause the flexible
149,id.experience neuropsychology,in and of see atknowledgethebasis

ofinterpretationin Dr. Bruno-Golden’s thealleged shortcomingsany
givenaffect the to be herweightand resultsquantitative qualitative
157conclusions, reliability methodology Langill,not of N.H.the the itself.

88-90; theDahood, Accordingly, rejectN.H. at 723. we defendants’at 148
BPA amethodology,that the as flexibleassertion Dr. Bruno-Golden’s

to assist factmethodologya reliable abattery approach, sufficientlyis not
in the status.understanding plaintiffs neuropsychologicalfinder

BPA toReliability ApplicationDr. Bruno-Golden’s the ThisC. of of
Case

Dr.findingnow the trial court’s that Bruno-Golden did notWe review
BPA this case she to followthe rules ofreliably apply the to because failed

herduringfor certain tests she used assessments. See RSAadministration
1(c).516:29-a, this an offindingWe review for unsustainable exercise
Langill, N.H. atdiscretion. 157 89-90.

516:29-a,1(c) byexpert testimony a witness unlessprecludes “[t]heRSA
methods to the facts of theapplied principles reliablywitness has the and

Langill, following determiningIn the standard for whenadoptedcase.” we
requirement:has met thisa witness

challengedthe of a scientific is asapplication methodologywhen
methodologyDaubert and the itself is otherwiseunreliable under

reliable, the insufficiently outright questionexclusion of evidence
so a deficientonly methodology byis warranted if the was altered

the itself. errors do notmethodologyas to skew Whereapplication
reliabilitythe for the of thenegatingrise to level of the basis

itself, adversary theprocess highlightthe is available toprinciple
weightand the to assess the anderrors fact-finderpermit
an expert’sof ... As ascredibility expert’s longthe conclusions.

it shouldupon grounds,rests ... betestimony goodscientific
testimonyby adversary process competing experttested the —
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jurors’and active cross-examination'—rather excludedthan from
scrutiny theyfor fear that will not its orgrasp complexities
satisfactorily weigh inadequacies.its

omitted). Thus,Langill, 157 N.H. at 88 and(quotations citations for the
inadmissible,testimony to be the flaws in application must “so infect the

procedure as to make the Id. (quotationresults unreliable.” and brackets
omitted).

order, that,In 2004,its the trial inspecificallycourt found Dr. Bruno-
Golden erred in the Blockadministering Design subtest of the WISC. The
court also noted that the defendants pointedhad to five other tests or
subtests “in which Dr. Bruno-Golden created her own rules of administra-
tion or “Dr.procedure,” and that could only identifyBruno-Golden two
tests in and in2002 two tests in 2004 which she followed the rules of

Thus,administration.” because following test administration rules main-
validity reliabilitytains the and of Dr.testing and Bruno-Golden did not

by tests,abide the rules for the cited trialthe court found that “as
case,in thisadministered Dr. methodologyBruno-Golden’s was not reli-

able.”
We each cited in turnaddress error to determine whether errorsthe rise

to the negatinglevel of the for the ofreliability methodologybasis the itself.
Id. at 88-90.

1. III andWISC WISC IV

The aprovides global pictureWISC of the Itprocessing.brain’s assesses
both the rightleft and ofhemispheres bythe brain incorporating subtests
that analyze various verbal and non-verbal constructs. The subtests are

inindividually scored accordance with age norms contained in a manual.
The manual administrationalso contains standards for of the test.

2002,In III,when the Dr.administering WISC Bruno-Golden deviated
from the manual’s ofstandards administration for two subtests: Block
Design Object InAssembly. subtest,and the Block Design a child is
presented a picturewith with ondesigna it and cubes that thehave same
design on them. The child arrangeis instructed to the that theycubes so
match the picture. Similarly, Objectthe Assembly requiressubtest the
child complete puzzle.to a Both subtests are timed tests in thewhich child
is pointsallotted more for completing early,the tasks and receives a zero
if she does not finish within timethe limits.

plaintiffOn those occasions when completethe did not the Block Design
Object Assembly time,or tasks within the Dr. gaveallotted Bruno-Golden

zero,the plaintiff a ofscore but allowed her to continue trying completeto
the tasks the Dr.past time limits. gave plaintiffBruno-Golden the more
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her with thedisrupt rapportwant toshe did notprimarilytime because
tasks, secondarilyandto continue theplaintiffthe had askedplaintiff since

whether, time, plaintiffif more thegiventowanted observebecause she
occasion, gaveone Dr. Bruno-Goldenfinish the Onbe to tasks.would able

theofnearing completionthe wasplaintiffmore time becauseplaintiffthe
toshe allowed hertask; others, stop,unless the wanted toplaintiffon

continue.
IV, Dr.2004, administering Bruno-GoldenSimilarly, in when the WISC
for the Blockmanual’s standards subtestsdeviated from the administration

The is after the BlockCoding. Coding subtest administeredDesign and
subtest, the with a codeCoding presentedIn the child isDesign subtest.

specific geometricnine are matched withthroughthe onewhere numbers
order,in a and the child mustare then listed randomshapes. The numbers

firstgeometric shapes. given samplein the The child is acorrespondingfill
task, inprovidedthe the and then is two minutesso that child understands

uponCodingto the The subtest is scored basedcompletewhich subtest.
in time limit.completeswhat the child the two-minute

IV,Dr. theDesign gaveFor the subtest of the WISC Bruno-GoldenBlock
zero, to after theplaintiffa of but allowed the continueplaintiff againscore

highlytheexpired plaintifftime limits for the tasks had because was
Further,the in IV of thecompletemotivated to tasks. the WISC version

subtest, zero,consecutive ofBlock when a child obtains three scoresDesign
the to discontinue the Dr. Bruno-the manual instructs examiner subtest.

task,plaintiff thoughthe to continue with the fourth evenGolden allowed
zero,received of theplaintiffthe had three consecutive scores because

uponflipped attemptingthe subtest over and insistedplaintiff impulsively
Bruno-Golden, however,Dr. not score the additionalproblem.the next did
spenttime that on the subtest.plaintiffthe

IV, Dr.Similarly, for the subtest of the Bruno-GoldenCoding WISC
the to three after the timeallowed continue for minutes two-minuteplaintiff

scored, however,limit. the within the time limit.only portion completedShe
on the was as the subtestCodingThe subtest IV the sameCoding WISC

for the WISC III.
failure to the timeargueThe defendants that Dr. Bruno-Golden’s follow

testimonyfor her entireforegoinglimits the WISC subtests rendered
Standards, thatupon APA the trial court foundRelyingunreliable. the
Dr. toplaintiff provide“the not shown that Bruno-Golden’s decisionha[d]

[Block-Design]time was ancompleteher with additional to the test
format,in test or what effect theapproved change importantly,more

in theuponDr. made administration hadchanges that Bruno-Golden test
ofvalidity, reliability and norms.”appropriateness
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an to an inapproved changeThe APA STANDARDSallow examiner make
administration,or of in thetest format mode but note that these instances

validity,have for thatconcludingexaminer “should a sound rationale
of be APAreliability, appropriateness compromised.”and norms will not

Standards, at APA117. The Standards comment:supra

format,instances, in orchangesIn some minor mode of adminis-
evidence,reasonably tomay expected,tration be without have

validity, reliability,or no effect on and appropriatenesslittle of
instances, however, innorms. In other or admin-changes format

procedures priori significantistrative can be assumed a to have
a giveneffects. When modification becomes widespread, consid-

be togiveneration should validation and under thenorming
modified conditions.

However,Id. the APA STANDARDS explain:also

conducting psychologicalWhen testing, standardized test admin-
proceduresistration beshould followed. nonstandardWhen ad-

needed,ministration procedures theyare toare be described and
justified. ...

advantageOne of individually administered measures is the
opportunity adjustto observe and testing conditions as needed. In

circumstances,some test may provideadministration the oppor-
tunity for carefullyskilled examiners to performanceobserve the
of underpersons standardized Forconditions. theirexample,

mayobservations allow them to accuratelymore record behaviors
assessed,being to understand better the manner in personswhich

answers,at their personalarrive to identify strengths and weak-
nesses, and make testing Thus,to in the process.modifications the

professionalsobservations trained can be important to allof
use.aspects testof

added).Id. at 120-21 (emphasis
Moreover, the IIIWISC manual states that if the is nearingchild the

of ancompletion item when the time limit expires, the child should be
allowed to finish in the maintaininginterest of the Therapport with child.

scores, however,administrator only that work that is within thecompleted
allotted time.

cases,Finally, literature on the BPA inindicates that most a ispatient
allowed time complete problemadditional to the at hand she nearwhen is

al,a Milberg literature,solution. W.P. et supra Accordingat 69. to this
often“[response slowing accompanies damage,brain and effects testits on



306

lossfrom the actual ofseparatelyneed to be examinedperformance
Thus, distinguishimportantit is toability.” Id.information-processing

completewhoslowly from those cannotwho work toopatientsbetween
Id.given.no how much time ismatterproblems

Shaheen, qualified pediatricDr. ahearing,At the Daubert
allow a child toneuropsychologist mayatestified thatneuropsychologist,

tothe child uses solveprocesstime to observe thepastcontinue the limits
the child These observationspersistent.and to see whether isproblemthe

capable succeedingchild is ofto determine whether theallow the clinician
that it is unknown what effectthat Dr. Shaheen also testifiedon task.

by notplaintiffDr. Bruno-Golden had with therapportthedisrupting
on tests.subsequenther the tasks would have had Sheallowing completeto

however, extendingeffect the timethat she also did not know whatagreed,
plaintiffs performancethe on lateruponon hadlimit these subtests

subtests, unlikely to have affected thebut that the additional time isopined
validity subsequentof the tests.

per-that Dr. Bruno-Golden wasforegoingThe evidence demonstrates
plaintiff nearingtime limits of subtests when the wasmitted to exceed the

test, plaintiffthe within the timelongof a so as she scoredcompletion
timeplaintiffDr. to have the more toappears givenlimits. Bruno-Golden

in those where thesome of the subtests even instancescomplete WISC
However, thata Dr. Bruno-Goldennearing givenwas not solution.plaintiff

limits,time and thatin accordance with the shealways plaintiffscored the
purposesthe ofplaintiff permissible maintainingthe more time forgave

motivation,plaintiffsthe the andrapport plaintiff, sustainingher with
behavior, a the ofslightsuch deviation from rulesobserving plaintiffsthe

reliabilitylevel of the ofnegatingdoes not rise to the basisadministration
BPA atLangill,for the itself. 157 N.H. 88.

Indeed, emphasizeand BPA literature theboth the WISC manual the
2004,In and Dr.rapportof an with the child. 2002importance examiner’s

in the and secondmorning,the WISC testsBruno-Golden administered
Thus, Dr.figure drawing.to the human since Bruno-Golden hadonly

tests, particularly importantof it fordayfor a full would have beenplanned
the at thisrapport plaintiff earlyto maintain her withDr. Bruno-Golden

stage.

Further, BPA thatqualitative componentthe itself includes a
andthe to a draw conclusionsrequires examiner observe child’s behavior

expertise publishedandthat based the examiner’suponfrom behavior
al., APA STAN­See, et at 67-69. Thee.g., Milberg supraliterature. W.P.

for theof an examiner’s observationsimportanceDARDS also note the
Standards, supraAPA atof the behavior.recording patient’saccurate
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Thus, BPA,in121. the context of the Dr. Bruno-Golden’s failure to stop the
at of IIIplaintiff the time limits for two the and two theWISC of WISC IV

have the proceduresubtests could not so infected as to the reliabilityskew
Rather,of the BPA itself. N.H. at itLangill, jury157 88. was for the to

in testimony effect,resolve the the ifdispute any,and determine what the
increased time on the had onsubtests the results of the subsequently

Accordingly,administered subtests. Id. inthe trial court erred excluding
Dr. Bruno-Golden’s based hertestimony upon deviation from the WISC
time limits.

«. NEPSY

The batteryNEPSY test is a of neuropsychological specificallytests
designed AL., NEPSY,for children. ETKORKMAN A DEVELOPMENTAL
Neuropsychological (TheAssessment: Manual 45 Psychological

1998).Corp. It consists of numerous subtests that examine various
domains,cognitive including memory. Id. at 45-48. Each subtest has been

individually independentlystandardized and is scored.
session,In the 2002 afternoon Dr. Bruno-Golden selected and adminis-

tered certain NEPSY designedsubtests to measure verbal working
memory. notShe did all the and expandedadminister core subtests for
memory byas the Otherwise,“recommended” manual. Id. at 46. Dr.
Bruno-Golden followedthe manual’s instructions for administration. In the

session,2004 afternoon Dr. Bruno-Golden therepeated NEPSY subtests
had 2002,she administered in except for subtests werethose that no longer

instances,Inage-appropriate. those she selected other thattests examined
the same constructs.

The trial court based its in partdecision Dr.upon Bruno-Golden’s failure
to the batteryentire NEPSY as“administer[] recommended in the

states,manual.” The NEPSY in pertinent part:manual

The NEPSY can be as anused assessment tool at varietya of
levels. areSubtests selected on the of age,basis the referral

child,question, constraints,the needs of the time and the setting
in which place. Assessment,the assessment takes A Core which is
composed domain,of selected subtests from each provides an
overview of a child’s Anneuropsychological status. orExpanded
Selective Assessment a more thorough analysisallows of specific

disorders,cognitive and consists of selected generallysubtests —
beyond inthose the TheCore. sectionsfollowing present recom-

formendations subtest selection and levels of Aassessment.
comprehensive neuropsychological evaluation can completedbe
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is noNEPSY, all subtests. ThereFull which includestheusing
everytothat must be administeredset subtestsprescribed of

child.

Score,Score, or Supplementala a subtestWhen Core Domain
theindicatesdiagnosisor aquestion, previousthe referral

domain, it is thata in a certain recommendedproblemofpresence
andof all CoreadministrationExpandedan Assessment—the

in order toin a administeredsubtests domain—beExpanded
...greater depth.the ininvestigate problem

choosing subtestsinvolves additionalA Selective Assessment
an Assess-of evaluation. When the Corepartacross domains as

functionof of asuggests presence complexment the a disorder
domains,fromaffect severalmay componentsthat involve or

asusing Expandedof the subteststesting pertinentcontinuation
recom-domains isas additional subtests otherwell from

cases,... involves the admin-mended. In these the assessment
insubcomponents capacitythat assess theistration subtestsof of

question.

added). a(emphases45-47 The NEPSY manual also delineatesId. at
theyifin which subtests should be administered arerecommended order

being Id. at 50-51.individually particularselected for the child tested.
subtests,NEPSY but did notDr. Bruno-Golden administered several

battery each domainadminister the Full NEPSY or the entire for she
However, that the par-Bruno-Golden she selectedexplainedtested. Dr.

Thethe results of the tests. NEPSYupon morningticular subtests based
to subtestsspecifically neuropsychologist pertinentmanual allows a select

suggeststhe in the core assessment theexamining questiondomain when
apresence particularof issue.

plaintiff’sDr. used the III to obtain the “coreBruno-Golden WISC
assessment”; is, plaintiff’s neuropsychologicalthat an overview of the

assessment, Dr.uponBased core Bruno-Golden selectedstatus. this
requiredthat thatpertinent specificNEPSY subtests examined domains

Dr. theanalysis. example,For Bruno-Golden selected Sentencefurther
forworking memorysubtest to measure structuredRepetition verbal

because, session, theduring morning plaintiffmaterial the hadlinguistic
Dr. and the direc­requested repeatthat herselffrequently Bruno-Golden

Dr. did followall the recommen­completelytions. While Bruno-Golden not
assertion,manual, contrarythe to the defendants’ shedations of NEPSY
her failure toAccordingly,contravene the “manual requirements.”did not

thatthe Full was not an administration error couldadminister NEPSY
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Instead,have altered the of the it thereliability methodology. jurywas for
inweight lightto assess the of Dr. Bruno-Golden’s of her failuretestimony

88;Langill,to follow the NEPSY manual’s 157 atrecommendations. N.H.
Dahood, Thus,N.H. at upon148 723. the trial court’s reliance this failure

misplaced.was

(WRAML)Range Memory3. LearningWide Assessment andof

batteryThe designed memoryWRAML is a to examine and learning
ADAMS,functions. D. SHESLOW & W. WIDE RANGE ASSESSMENT OF

Memory Learning: (1990).and Administration Manual 13 In addi-
complete battery,tion to the a consistingshorter form of the ofWRAML

mayfour subtests also for screening purposes.be administered Id. The
manual theWRAML instructs examiner to administer the standard

battery in order presented.the Id. at It further13-14. states:

Preliminary subtests,that for ofinvestigations suggest many the
performancethé level of is not ifsignificantly affected taken out of

or ifsequence specific However,a subtest is administered alone.
until investigationssuch are complete, the examiner is encouraged
to administer the test in the order inpresented this manual. If the
examiner is using Screeningthe Form of the battery, administer
only first 4the WRAML subtests.

added).Id. at 14 (emphasis
2002,In Dr. only StoryBruno-Golden administered the subtestMemory

of the WRAML. The Story Memory subtest ofconsists two andstories
examines recallthe of narrative information. The trial court cited as an
administration error Dr. Bruno-Golden’s administration of only ofportions
the WRAML. It also thatfound Dr. Bruno-Golden “did not record the time

used,limits she with the result that she could not say whether or not she
had adhered to the intime limits the WRAML manual.”

While the WRAML manual encourages an examiner to administer
the entire inWRAML the presented,order it requiredoes not the examiner
to administer the entire or screeningWRAML the version of the WRAML.
Further, the WRAML was not a uponcritical test which Dr. Bruno-Golden

Thus,herbased conclusions. even if Dr. Bruno-Golden admin­erroneously
onlyistered ofone the subtests instead of the entire or thebattery

screening portion, this error could not have risen theto level of negating
the basis for the of thereliability BPA itself. Langill, 157 N.H. at 88.
Again, NEPSY,as with the it was for the jury to determine weightthe of
Dr. testimony givenBruno-Golden’s her failure to follow the WRAML
manual’s Id.recommendations.
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that Dr.findingtrial court’ssupportnot theMoreover, record doesthe
in the WRAMLto time limitscertainmay not have adheredBruno-Golden

provides:manualtheportion of WRAMLmanual. The relevant

usingwhen the WRAML:guidelinesadditionalDo observe these
Do not paraphrase,asexactlydirections written.1. Use the

add.adapt or
2with the timed subteststo the time limits associated2. Adhere

(Picture isOn no subtestMemory Design Memory)....and
timed, andMemorybut the Pictureperformancethe child’s

exposethe toMemory require examinerDesign subtests
These time intervalsspecifiedfor a amount of time.materials

should be exact....

Adams, 14.supra& atSheslow
ofStory subtest theonly MemoryDr. administered theBruno-Golden

Thus,WRAML, Memory it isMemory DesignPicture or subtests.not the
her to to certain timerequiredclear the WRAML manual adherenot that

limits, specificallymanual that the child’sparticularly since the states
Memorythe andany exceptnot timed on subtest Pictureperformance is

indicatingno thatMemory subtests. The record reveals evidenceDesign
limits. Dr. Faust didStory Memory precise Notably,the subtest had time

Accordingly,this failure an error. since noallegednot cite as administration
subject toStory Memorythat the subtest was timeevidence indicated

limits, findingits in thatunsustainablythe trial court exercised discretion
to time limits in theDr. failed to adhere “the WRAMLBruno-Golden

manual.”

ROCFk.

2004, her Dr. Bruno-Goldenpursuant practice,In 2002 and to usual
the Asplaintiffthe ROCF to the after WISC. statedadministered test

earlier, the test examines visual construction skills and non-verbalROCF
memory. The ROCF manual instructs:

intervalduringverbal to the therespondentAdminister tasks
Delayedof the Immediate Recall trial and thecompletionbetween

stimuli not beinvolving visuospatialRecall trial. Tasks should
trial.Delayedtrial and the RecallCopyadministered between the

activelythat andrespondent engagedIt is the isimportant
delaythe interval.performing duringa verbal task

Meyers tasks,Meyers, thesupra& at As of verbal manualexamples8.
estimation, orientation,fluency,“time verbal temporalcites controlled
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visuospatialExamples involvingor . . . clinical Id. of tasksinterview[s].”
stimuli Benton and VisualJudgmentinclude “the of Line Orientation” “the
Reproduction of thesubtest WMS-R.” Id.

interval,theDuring delay Dr. Bruno-Golden first obtained a written
sample by handingthe herlanguage plaintiff complexfrom a standardized

Test,picture exam,an aphasiafrom called the Cookie Theft andscreening
her ainstructing story picture.to write about the Dr. Bruno-Golden

testified that she used the Cookie Theft Test as anpicture academic
screening measure to observe whether the written artsplaintiff’s language
and language expressionwritten were commensurate her gradewith level

chronologicaland Sheage. did not administer or score the Cookie Theft
Test Dr. duringitself. Bruno-Golden also administered the theCCPT
interval. This test requiredmeasures attention and aplaintiffthe to click

abutton on when “X”computer a letter other than onflashed the screen.
Dr. Bruno-Golden testified that neither test “visuospatial.”was She

thatexplained visuospatiala task would have involved thegiving plaintiff “a
skills,task shewhere had to do visual construction or a or a visualpsycho

spatials task.” She testified that the task not thedisruptmust child’svisual
of spatialconstruction relationships.

Dr. Faust testified that Dr. Bruno-Golden violated the ROCF manual
when she used the Cookie Theft Test to aobtain written language sample
and duringadministered the CCPT the interval between the recall trials.
He disagreed with Dr. interpretationBruno-Golden’s of termthe
“visuospatial,” and opined visuospatialthat “means basically visual stimuli.”
Based Dr.upon Faust’s thetestimony, defendants assert that Dr. Bruno-

byGolden erred aadministering “visuospatial” during thirty-test the
minute interval.

order,In its the trial court summarized the argumentdefendants’ that
“Dr. Bruno-Golden administered inappropriate followingtests half offirst

test,”the [ROCF] and summarized some of Dr. testimonyBruno-Golden’s
court,to herrelating however,administration of the TheROCF. trial never

adopted the defendants’ andcontention resolved the conflicting testimony
to actually that Dr. Bruno-Golden improperly administered the ROCF.find
Accordingly, because the trial didcourt not find that Dr. Bruno-Golden

in ROCF,erred theadministering we todecline consider this erroralleged
on appeal.

5. Finger Tapping and Grip Strength Tests

FingerThe andTapping Grip Strength tests are thetwo subtests of
batteryHalstead-Reitan that measure pure motor function. In and2002
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GripandTappingthe2004, FingerDr. bothBruno-Golden administered
testing potentialrule out issueshypothesisher toStrength parttests as of

pure motor function.with
tapstimes childthe of aThe test measures numberFinger Tapping

The are withcomparedin ten resultson each hand seconds.fingerscertain
Althoughthe age group.in samerates of other individualsstandardized

manual, testimonyTappingthe test theprovided Fingerhaspartyneither
requiresindicate that the manualhearingDaubert seems toelicited at the
that“finger tapdo trials” areexaminer to have the child fiveconsecutivethe

“finger trial” consists of thetapof each other. Eachpoints”within “five
inthe child does ten seconds.counting tapsthe number ofexaminer

“five of each other whentrials” are“finger tap points”withinConsecutive
Forby five or less.taps periodof in each ten-second differsthe number

trial, fingerthe his or herfinger tap tapsif on the childexample, first
times, trial, finger twenty-eighthistwenty-two tapson second or herthe

times,times, trial, finger firsttaps thirtythe third or her the twoand on his
other,pointsfive of each but thetap trials are not withinfingerconsecutive

within of each other.finger tap pointsconsecutive trials are fivesecond two
2004, inEither or or Dr. Bruno-Golden asked theyears,in 2002 both

trials on of her hands becausefinger tapthree oneplaintiff perform onlyto
mayDr. also notconsistently went slower each time. Bruno-Goldenshe

finger trials on thetap plaintiff’shave obtained five consecutiveproperly
pointshand within five of each other.left that were

inStrength strength,The test measures a child’s which turnGrip
concerning the left hemi-rightinformation the behavior of andprovides

test, manualGrip Strengthof the brain. For the the instructs thespheres
two the first is notperform properlyexaminer to the test times unless
2004, in both Dr.years,In either 2002 or or Bruno-Goldenperformed.

thenplaintiff averagedthe test to the three times and theadministered
results.

order,In its the that the that“contend[ed]trial court noted defendants
regard”follow with toDr. failed to the instructions theseBruno-Golden

tests, testsexplicitly improp-but never found that the were administered
ROCF, trial never thaterly. As the because the court found Dr.with

orimproperly Finger Tappingadministered either the theBruno-Golden
test, to rely upon alleged appeal.we decline these errors onGrip Strength

Moreover, nor testsFinger Tapping Grip Strengthneither the the were
Indeed, plaintiff performedcritical Dr. conclusions. theto Bruno-Golden’s

tests, Dr. the testsnormal limits on both and Bruno-Golden used towithin
ifrule out even Dr. Bruno-Golden adminis-potential Accordingly,issues.

did the methodologytests such errors not skewimproperly,tered these
157 N.H. at 88-90.Langill,itself.
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Impact6. Collective Errorsof

brief, found,in court'ultimatelyThe defendants assert their and the trial
“Dr. inonly identifythat Bruno-Golden could two tests 2002 and two tests

in in finding2004 which she followed the rules of administration.” This is
based Dr. answer aupon long, multi-part question posedBruno-Golden’s to
by defense counsel. The was:question

2002,you identify any youCan for me test that inadministered
2004, current,that up-to-date,is that is that was administered

is,entirely, that administered all required bythe sub-tests as the
publisher, manual,test that were accordingadministered to the

correctlywithout deviation? That were recorded and according to
manual, is,the and that we don’t have to rely upon your word to

tell us that completedthe child the test or didn’t complete the
test? That correctlywere scored and that you applied the proper
norms and appropriate todescription performancethe of the
child?

Ultimately, after some clarification of the question and defense counsel
discounting certain tests for not themeeting question’s requirements, Dr.

“Well, 2002,]Bruno-Golden answered: [in there’s the Peabody picture
test, discussed____[and]vocabulary which we haven’t the California verbal

test,” and, 2004,learning in “Peabody test,...the picture vocabularybook
the Hooper Organization[and] [Visual Test].”

Although defense counsel’s excellent cross-examination certainly high-
inlighted a summary fashion inweaknesses Dr. Bruno-Golden’s testimony,

Dr. Bruno-Golden’s answer to this question, while perhaps technically
correct, is misleading. Her answer considers issues relating not tosimply
the methodology, but also to her conclusions,ultimate such as errors in

calculation,score which the trial court properly did not consider as
administration errors. Such issues affecting the weight of the evidence are
better left to the determination of the fact finder. Langill, 157 N.H. at 88.
Dr. Bruno-Golden’s answer also includes reference to alleged errors that
may in reality not have been errors at all (e.g., questionthe presumes that
Dr. Bruno-Golden was required to administer all the subtests of a
particular test battery), and to tests that were not critical to her conclu-

Thus,sions. the trial court inerred relying upon this misleading answer to
support findingits that Dr. Bruno-Golden’s administration errors rendered

testimonyher unreliable.

Furthermore, even considering Dr. Bruno-Golden’s administration er-
whole,rors as a the evidence does not support a finding that these errors
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theNotably,itself. Id.methodologytheBPA as to skewaltered theso
true error wasonly arguablyDr. Bruno-Golden’sreveals thatevidence
As for the otherof the WISC subtests.time limits for certainexceeding the

(1)defendants, explicitlythe trial court did noteither:by theerrors cited
(2) criticalerrors; tests that were notthey occurred ontheythat werefind

conclusions, i.e., that she used to eliminatetestsDr. Bruno-Golden’sto
(3) thatfinding theynot asupportthe evidence didcertain orhypotheses;

already found that Dr. Bruno-Golden’sin Because we havewere fact errors.
methodologythe entiredid not renderon the WISC subtestserrors

that Dr. Bruno-Goldenunreliable, findingthe trial court’swe reverse
case,of see RSAmethodology to the facts thisunreliably applied the

the516:29-a, 1(c), testimony dismissingher andexcludingand its orders
writ.plaintiffs

ConclusionTV.

testimony testimonybecause hisBithoney’scourt excluded Dr.The trial
testimony,entirely upon proposedalmost Dr. Bruno-Golden’swas based

that Dr. Bruno-unreliable. Given our conclusionwhich it found to be
admissible, the plaintiffsand we do not reachtestimony is reliableGolden’s

Bithoney’s testimony.Dr. We vacate thearguments concerningremaining
and remand for furtherBithoney’s testimonyDr.ruling excludingcourt’s

with this opinion.consistentproceedings

in and remanded.part; part;Reversed in vacated

Galway, JJ.,Broderick, C.J., and Dalianis and concurred.
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