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mistake or fraud. As theseplead grossfailure toconcern the Church’s
record, them.upholdin the weample supporthavefindings

failure tothat the trial court’sturn next to the Church’s contentionWe
the Church’s State constitutionalevidentiary hearing violatedconduct an

CONST, I, art. 15.pt.to due See N.H.rights process.

inevidentiary hearinganprocess requireddetermine whether dueTo
factors:court, followingwould examine the threenormallywesuperiorthe

(2)action;(1) the risk of anbyaffected the officialprivatethe interest
used,proceduresthe anddeprivation througherroneous of such interest

value, procedural safeguards;if of additional orprobable any,the substitute
(3) interest, the function involved and theincludingthe government’sand

proce­or substituteand administrative burdens that the additionalfiscal
Nottingham,Town 153N.H.requirements Appealdural would entail. ofof

(1976).319,539, (2006); 424 TheEldridge,551 see Mathews v. U.S. 335
foregoing analysis,”“neither cites nor discusses the three-factorChurch

552,N.H. at and to noNottingham, pointsTown 153Appeal of of
that, in the face of the that thecontrolling precedent establishing process

received, evidentiaryit had a to anright hearingChurch alsoindisputably
circumstances, therefore, thisin court. Under these we considersuperior

it.undeveloped and decline to review See id.argument

Affirmed.
Galway Hicks,Broderick, C.J., Dalianis, JJ.,and and concurred.
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(SusanKelly Ayotte, attorney McGinnis,A. general P. senior assistant
attorney general, orally),on the brief and for the State.

Rothstein, defender, Concord,David M. chiefdeputy appellate of on the
orally,brief and thefor defendant.
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Sideris, his conviction anddefendant, appealsGalway, GeorgeTheJ.
Protection ActConsumerHampshireof the Newfor violationsentence

2007).(1995 conviction,the vacateWe affirm(CPA), Supp.&RSA ch. 358-A
sentence, and remand.the

2006, theIn defendantfollowingthe facts. OctoberThe record discloses
Dirk in Manchester.Ruemenappthe home ofas a roofer atworkingwas

Prescott, working, andsaw the defendantneighbor, DavidRuemenapp’s
roofingthe defendant over to discussif he would sendRuemenappasked

his home onmet Prescott athome. The defendantwork at Prescott’s
spokePrescott and the defendant aboutmeeting,theirDuringOctober 12.

thedone, followingbe undertakenrequestedwhich Prescottthe work to be
that the defendantrequestedAdditionally, specificallyPrescottspring.
work, and that thebeginning anyinsurance toproof priorofproduce

to bothagreedThe defendantproper building permit.thedefendant obtain
requests.

a for thequotePrescott withday presentedThe next the defendant
lowquotethat the defendant said the waswork. Prescott testifiedroofing

roof asof time to work on Prescott’s soonbecause he had a small window
had wanted the workAlthoughroof. PrescottRuemenapp’sas he finished

immediatelyto it donespring, reluctantly agreed beinguntil the heto wait
agreementtheir andthe defendant made some revisions tolongas as

to theseapparently agreedof insurance. The defendantproduced proof
$8,000 depositPrescott that he needed an forand then informedrequests

Prescott, however, $4,000 time. Later thatonly paycould at thatmaterials.
check,a was cashed within anday, Prescott wrote the defendant which

hour.
defendant, with Prescott ondays despite speakingthe next few theOver

occasions, materials, produce proof of insur-purchasenumerous did not
ance, that he would begina or otherwise indicatebuilding permit,obtain

18, fromrequested moneythe defendant additionalwork. On October
Prescott, payPrescott refused to because the defendant could notbut

25, telephonePrescott made adeposit.account for the initial On October
In to thepolice. responsethe defendant to the Manchestercomplaint about

defendant,with the who saidspokeDetective Martin Swirkocomplaint,
between him and Prescott. Themisunderstandingthat there had been a

money.returntold Swirko that he would Prescott’sdefendant
so thatarrangedThe and Prescott to meet at Prescott’s bankdefendant

returned, up.the defendant did not show Later thatmoneythe could be but
the had an andthe met with Prescott and two “extensiveday, defendant

communication between theEventually,conversation.very unpleasant”
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men broke Inentirely. spitedown of further interactions with Prescott and
police,the Manchester the defendant did not return moneyPrescott’s and

repairdid not Prescott’s roof.
above,a inAs result of the December 2006the defendant was indicted for

felony theft by deception. charged byHe was later information with one
count of committing an unfair or business act or indeceptive practice

trial,violation of the juryCPA.After a the defendant was on theacquitted
theft charge, but convicted on the violation.CPA The Trial Court

J.)(Abramson, him jail,sentenced to twelve in yearsmonths two of
$2,000 fine,probation however,and a fine. The suspendedwas on the

$4,000condition that pay 21,he in by Septemberrestitution 2007. The
defendant paidhas not the restitution.

(1)The appeals,defendant thatarguing by:the trial court erred denying
his motion to dismiss the groundinformation on the that it allegefailed to

(2)violation;a CPA denying his motion to thedismiss information due to
(3)evidence;insufficient and imposing an illegal sentence. We eachaddress

inissue turn.
The information charging the defendant violating states,with the inCPA

relevant part, that the defendant Deceptivecommitted an “Unfair or
Business Act or Practice” because:

25, 2006,On or about October at the home of David Prescott in
Manchester, Sideris,George Sons,as the owner of Sideris and
knowingly entered into a contract with David Prescott for the
repair of a roof on Mr. Prescott’s home in Manchester. Mr.
Prescott gave George a deposit $4,000Sideris in the amount of for

purchasethe of materials and installation of the roof. Despite
repeated requests that the roof repaired, Sideris,be George

Sons,and knowingly failed to provide promisedDBA/Sideris the
service or product and knowingly failed to return or caused
Sideris and return,Sons to fail to paidmonies by David
Prescott....

defendant,toAccording the the information fails to allege a criminal
is, therefore,offense and insufficient.

Consistent with the New Hampshire Constitution, the State may
charge a misdemeanor through Smith,an 1,information. State v. 144 N.H.

(1999).4 While the State is required pleadto all the elements of an alleged
information,crime in an it is not obligated to plead beyondfacts those

necessary identifyto the specific offense charged. Id. at 6. An information
need only ensure that a defendant can prepare for trial and avoid being
subjected to double jeopardy. Id. Once goalsthese are accomplished, there
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abythe acts whichidentifytoindependent requirementfurther andis no
offense, limit of to actsproof guiltthe or tomay have committeddefendant

statutoryin preciseAn need not be statedId. elementspecificallypleaded.
chargeunderstood tomay fairlya whole beif the information aslanguage,

(2001).97, 103French,v. 146 N.H.it. State

2007) anyfor topersonthat it is “unlawful(Supp.358-A:2 statesRSA
or act orany deceptiveor unfairany competitionunfair method ofuse

this state.” Theanyin of trade or commerce withinthe conductpractice
toof acts deemed bespecificthen a non-exhaustive listprovidesstatute

358-A:2, particular­For conduct notunfair or See I-XIV.deceptive. RSA
the samedeceptive,unfair or it must be ofqualifythe CPA to asbyized

Moran, 151categories.in enumerated State v.proscribedas that thetype
(2004).450, broadlyof the CPA isAlthough general provision452 theN.H.

worded, falls -withinitsall conduct in the course of trade or commercenot
(2007).381, 402Hobert, ordinaryAnv. 155 N.H.scope. AcquisitionsACAS

Moran,claim, is not a violation of the CPA.example,of contract forbreach
at 453.151 N.H.

defendant, alleges nothingthe information here moreto theAccording
roof, and, therefore, isrepaira of contract to Prescott’sthan breach

Thedisagree.a criminal violation of the CPA. Weinsufficient to state
or actdeceptivethat the defendant committed an unfairallegesinformation

a contract toby knowingly enteringthat he did so intopractice,or and
service, and,service, despitefor thattaking moneya Prescott’sperform

failing to the service andrepeated requests, knowingly providePrescott’s
money.return theknowingly failing to

that the information is insufficient because itThe defendant contends
akin to thatany misrepresentation or other conductallegedoes not

“misrep­in While the information does not useenumerated RSA 358-A:2.
resentation,” term, thatallege knowingly takingor some similar it does

that he do somoney performing despite requestsPrescott’s and then not
the CPA. Whether hisdeceptive practicewas an unfair or act or under

CPA,was, fact, opposedin in the asdeceptiveconduct unfair or violation of
contract, jury.a matter for the To the extentordinaryto an breach of was

required,of the crime wasspecificthe defendant believed a more statement
Chick,v. 141 N.H.requested particulars.he could have a bill of See State

(1996).503, that the information as a whole could be506-07 We conclude
French, 103,CPA, atto a violation of the 146N.H.fairly chargeunderstood

See,proscribed by e.g.,of the the statute.typebecause it described conduct
358-A:2, IX, the information was sufficient.Accordingly,XI.RSA

in denyingthat the trial court erred hisThe defendant next contends
that thereupon groundat of the State’s case themotion to dismiss the close
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was insufficient argues pre-evidence. The defendant that the evidence
sented not egregiousdid show his conduct to be so as to violate the CPA.

dismiss,To succeed on a motion to the defendant bears the burden of
evidence,that the inestablishing entiretyviewed its and with all reasonable

favor,inferences drawn in the beyondState’s was insufficient to aprove
Lacasse,reasonable doubt that he guiltywas of the crime v.charged. State

(2006).670, 672153N.H. reviewingWhen the trial of a motioncourt’s denial
dismiss,to we view the evidence and arisingreasonable inferences there­

from in State,the manner most favorable to the even when the evidence
presented Further,is solely circumstantial. Id. inwe review the evidence
context, and not in circumstantial,isolation. Id. When the purelyevidence is
it must exclude all rational except guilt. proper analysisconclusions Id. The
is not whether every possible but, rather,conclusion has been excluded
whether other rational conclusions based upon the evidence have been
excluded. Id. We conclude that the trial court did not err.

In determining which commercial actions not specifically delineated
by act,are covered the Hobert,we have employed “rascality”the test. 155

402; Boles, (1996).N.H. at see 382,Barrows v. 141 N.H. 390 Under the
test,rascality objectionablethe conduct rascalitymust attain a level of that

would an eyebrowraise of someone inured to the rough and tumble of the
Hobert,world of commerce. 155 N.H. at 402. The rascality appliestest

equally Moran,to civil and criminal matters. 151 N.H. at 452.
Moran,inRecently, the defendant contended that the trial court erred in

concluding There,that he violated the CPA. Id. the defendant had entered
into a contract with a homeowner to install siding and had received a
deposit for the work. atId. 450-51.After requesting to thebegin early,work
the defendant took an additional deposit for materials. Id. at 451. There-
after, the defendant did not purchase materials and begindid not the work.
Id. Despite repeated homeowners,contacts with the whichduring the
defendant themassured that the work would be orcompleted moneytheir
returned, no work was done moneyand the was not returned. Id.

The argueddefendant that his actions onlydemonstrated a breach of
contract and did not rise to a violation of the CPA. Id. at 453. disagreedWe
and concluded that the trial court could reasonably have found that the
defendant induced the homeowners into entering the contract when he did

work,not have the intent performto the and that he misrepresen-made
tations to the homeowners in an ongoing effort to performingavoid the
work refundingor the deposit. Id. at 453-54.We concluded that this conduct
achieved a level rascalityof sufficient to violate the CPA. Id. at 454.

We find Moran nearly indistinguishable from this case. Although the
defendant contends that his actions were not as egregious as those of the
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inthat the minor differencesMoran, persuadedare notdefendant in we
the defendant’sresult here. Becauserequires a differenttheir conduct

Moran,in wherethat of the defendantremarkably similar toconduct is
CPA,rascality to violate the we concludeevidence ofthere was sufficient

defendant’s motion to dismiss.denyingerr in thethat the trial court did not

in v.opinionour Stateargues, uponthe basedFinally, defendant
301, (2007), it error for the trialHancock, plain302-05 that was156 N.H.

must,that the sentencethat it did andimposedcourt to have the sentence
Sup.therefore, R. 16-A.The error rule allows usplainvacated. Ct.be See

the trial court. v.to the attention of Statebroughtto consider errors not
(2006).263, However, the rule should be used266Matey, 153 N.H.

miscarriagein which a oflimited to those circumstancessparingly, its use
(1)the rule:result. Id. For us to find error underjustice would otherwise

(3)(2)error; the error must affectplain;an the error must bethere must be
(4) fairness,affect theseriouslythe error mustrights;substantial and

judicial ImpositionId. of anpublic reputation proceedings.or ofintegrity
routinely plainerror corrected on error review.illegal sentence is a serious

(2006).Henderson, 95,154 N.H. 99See State v.

Hancock, simpleIn the defendant was convicted of misdemeanor
committed, $2,000jail,in aassault and sentenced to twelve months stand

Hancock, at 302. thatyearsfine and two of 156 N.H. We statedprobation.
(2007), maydefines the sentences the trial courtunder RSA 651:2 which

a fine orimpose, only through imprisonmentcould be enforcedprobation
offense,underlyingthe máximums of the and that the trial court didup to

theauthority punish probation by contemptnot have the to violations use of
303, toId. at 305. Since the defendant had been sentenced thepower.

offense, the trial court wasjail underlyingmaximum time and fine for the
authority punish any potential probationto violation. Id. atwithout residual

Thus, althoughthat “the trial court has discretion to304. we concluded
fine,incarceration, aimposesentence a defendant to a or combination of the

two, if itmay statutoryit not sentence a defendant to both máximums also
must, imposeat “A trial court in order toimposes probation.” Id. 303.

sentencing powerretain a of its as an enforcementprobation, portion
Id. at 304. further concluded that the error constitutedmechanism.” We

plainerror” under our error rule. Id.“plain
Here, substantiallyin a manner similar tothe defendant was sentenced

Hancock, Atplain argument,the in which we held was error. oraldefendant
itimposed,that if the sentence was would violateacknowledgedthe State
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Hancock. the and remand toAccordingly, we vacate defendant’s sentence
the trial atresentencing.court for See id. 305.

vacated;affirmed; sentenceConviction
and remanded.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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