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(Scond) of397; Restatement TortsSbrusch, at accord818 S.W.2d
a(1965). argued theoryneither nor ofplednote that the plaintiffs§ 323 We
necessary“notthat reliance isappealreliance and ondetrimental contend

of action.”to the cause

tree didHere, nothingto remove theobtainingMr. Zilm’s estimates
inhimput anyof Belheumer or worsedangerto the risk to Mr.increase
tree.in Zilm remove the The riskagreedhe was Mr. toposition than before
and theexactly the before afterof the bees remained sameinjury by

Therefore, securing the did not createproposalsobtained.estimates were
effort,theZilm was as his “inaction [was]a and Mr. free to abandonduty

Co.,for H.R. Mock 159good.”to an instrumentat most a refusal become
N.E. at 898.

Affirmed.

Duggan Galway, JJ.,Broderick, C.J., Dalianis, concurred.and and
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Douglas, PC., (CharlesLeonard & Garvey, of Concord G. IIIDouglas,
and Benjamin King brief,T. on the and Mr. Douglas orally), for the
petitioner.

LLP,AllenHinckley, Snyder,& of Concord (Christopher H.M. Carter
and M. brief,Daniel Deschenes on the Mr.and orally),Carter for the
respondent.

DUGGAN, J. petitioner, Glick,The D.D.S.,Michael J. appeals an order of
J.)(O’Neill,the Superior Court petitiondenying his for specific perfor-

rightmance of a of first refusal he byholds for land owned the respondent,
Chocorua (Chocorua).Forestlands Limited Partnership Chocorua cross-
appeals, arguing that the trial court erred in finding that Glick possesses
valid first refusal Werights. reverse in affirm inpart, part, and remand.

The court 1974,trial the followingfound facts: In March Glick purchased
a tract of land that straddles Ossipeethe and Moultonborough line.town
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the of122 and 129 in townlotsbyis MasonianThat abuttedproperty
Moultonboroughand 11 in the town oflots 10and MasonianOssipee,

lots). bymuch tract owned(Masonian largerlots of apartThese are
Chocorua.

in1986, negotiationsengagedand Chocoruathrough1983 GlickFrom
firstrightsto ofthings, Glick’s desire obtainregarding, among other

desire to obtain certainthe and Chocorua’srefusal over Masonian lots
in anThese discussions culminatedway property.Glick’srights of across

wife, Victoria,26,1986, Glick, andhis formeron June betweenagreement,
(the ininterests this matter were subse-Victoria’sAgreement).Chocorua

their divorce.duringtransferred to Glickquently
(1) conveyto: its titleright,In to GlickAgreement, agreedthe Chocorua

propertythe Glickway allegedly burdeningin all ofrightsand interest
(2) conveythe to Glickdays Agreement;of the date ofwithin five

thatOssipee Moultonboroughacres in and abuttedapproximately thirteen
(3) for worksplit surveythe all costs incurred associatedproperty;Glick

(4) efforts to construct a stoneand makeAgreement;with the “reasonable
easterlyat of’ a located near thebarricade the end roadearthenand/or

addition, to, “closing,”at “deliver toagreedIn Chocoruaparties’ property.
over the” lots. Those first refusalrights-of-firstthe refusal MasonianGlicks

others,contain, following three terms:to therights amongwere

shall,(a) assignsits and within fourteenor successors[Chocorua]
(14) agreementa with a bonadays executing purchaseof and sale

all the encum-respect any portionwith to or ofpurchaserfide
Lots, mail,by receiptto the certified returnsend Glicksbered

agreement.a therequested, copy purchaseof and sale

(30)(b) from ofthirty days receipt saidThe Glicks shall have
by tenderingtheir refusal torights-of-firstnotice to exercise

price by cashiers or certifiedproposed purchasethe[Chocorua]
tender, atclosingIn of such a shall be held thecheck. the event

salepurchase agreement....time called for in the andsame as
tender, specifiedthe timeIn the event such a is not made within

tobyor in the event of a failure Glicks close as[the]herein
herein, rights-of-firstthe refusal shall terminate as toprovided

question.the encumbered lots inportionthat of

(c) of refusalrights-of-firstIn the event of termination the with
hereinabove,providedto all a the asrespect portionor of Lots

mayin applicableits interest where butor successor[Chocorua]
County Registryinnot be to ... record the Carrollrequiredshall

forth of the Lotssetting descriptionan affidavit aof Deeds
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affected, a that a of the affidavit mailed tocopyand statement was
(15)bythe return fifteenreceipt requestedGlieks certified mail

atdays prior Countryto the of the affidavit the Carrollrecording
byof that no the wasRegistry objection[sic] Deeds and Glieks

in priorreceived its toby or successor interest[Chocorua]
recording of the affidavit.

(1)In conveythe Glick to: to twoAgreement, agreed rightsChocorua of
(2)way over convey specifiedhis to a of landproperty; Chocorua acre that

(3)would facilitate Chocorua’s access to property; payits and Chocorua
$6,100 for Agreementthe thirteen Although providedacres. the that
subsequent conveyances made,would be it “all obliga-also dictated that
tions and underrights [A]greementthis survive deliveryshall the of the
deeds incontemplated Agreement.”this

The contemplateddeeds the inby parties Agreementthe were recorded
1986,September 3, $6,100on and Glick transferred to approxi-Chocorua

mately one month later. But the “closing” rightreferenced in ofthe first
provision occurred,refusal never and furtherno documents regarding

rights Instead,those 16, 1986,were created. on AgreementOctober the
itself was inrecorded the Carroll ofCounty Registry Deeds.

The testimony offered at trial regarding the of therecording Agreement
time,varied. toAccording attorney Lawson,Glick’s at the Edward E. he

and attorney, Rayment,Chocorua’s W. agreed AgreementDavid that the
adequately and,defined the rights thus,of first refusal that there was no

to prepareneed the additional document originally contemplated by the
parties. Lawson Raymenttestified that recordingconcurred that the
Agreement itself would be placesufficient to third parties on record notice
of Glick’s first refusal Inrights. support testimony,of Lawson’s Glick
submitted a letter he received several months after the wasAgreement

inrecorded which Lawson that Raymentstates had “agreed that recording
[A]greementthe was sufficient... right[and that of refusalt]he first is on

the record and in effect.”
Rayment, contrast,in could not recall having any conversation with

Moreover,Lawson theregarding of therecording Agreement. he asserted
that he never would have toagreed Agreementrecord the because it lacked
“essential terms” —such as a provision granting Chocorua access to its
remaining land in the event of the sale of the Masonian lots—and contained

he notprovisions did want to public.disclosed the toAccording Rayment,
parties agreedthe had that Lawson would draft the firstseparate refusal

document, theybut forgotten”had “simply about the issue.
Following the therecording Agreement,of there were no further

parties regardingcommunications between the the rights of first refusal
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a4, time, letter fromAt that Glick receiveduntil November 1998.
that hadcounsel, him ChocoruaLloyd, informingthen RobertChocorua’s

(P&S with F. Colinagreement Agreement)and salepurchaseentered into a
(Cabot) subjectfor “all of the land that isAcquisition Co.Cabot and FCC

the Mrs.refusal to and formerright granted [Glick]to an to firstapparent
of ofrightthat the terms theby Lloyd “[u]nderGlick statedChocorua.”

(30) from of tothirty days receipt letter]theha[d] th[efirst refusal [Glick]
tendering proposedto therights byexercise of first refusal [Chocorua][his]

$375,000. copythe letter a of the P&Sof Attached to waspurchase price”
Therefusalsimilarly acknowledged rights.Glick’sfirstAgreement, which

a largerthe lots of muchpartrecord that the sale of Masonian wasindicates
assetsessentiallyof all of Chocorua’s to Cabot.multi-million dollar sale

the P&S theAgreement, parties’Glick’s of notice ofFollowing receipt
that:lawyers regardingcommunications Glick’s beliefexchanged several

(1) (2)excessive;purchase thirty-day periodthe was thepricepurported
in recognitionthe should be extendedoriginally by Agreementprescribed

thebe for sale of theapproval requiredof the fact that subdivision would
(3)lots; exercise of first refusalpermitted rightshe should be to hisand

over of the Masonian lots. These continuedonly portiona communications
fax,25,1998, Lloyd advisingauntil November when sent Glick and Lawson

thatAgreementthem the had been “cancelled and terminated” andthat
“any may longerof first have is” noright [Glick]refusal exercisable.

counsel, Seitz, aday, LloydThat Howard G. sent fax tosame Cabot’s
fax,had that Inconfirming they morning.a conversation which that Seitz

that had the notedacknowledged Agreement,Cabot cancelled P&S but
they to the to which“agreed pursuant [Cabot was]had review transaction

acquire equitable adjustmentto the lands to for thesubjectChocorua
others, that, ifthought,withProperty’ amongstso-called ‘Glick the

ofappropriate, might partnershipthe interestsacquire[Cabot]
propertyrather than the itself.”partnersChoeorua[’s]

that,trial, immediately receivingAt to notificationpriorLawson testified
cancelled,Agreement Lloydthat had been with andspokethe P&S he

rights.him that Glick intended to exercise his first refusal Glickinformed
fax, hedays prior receiving Lloyd’salso testified that several to withspoke

However,him the same. the court that “noSeitz and informed of trial found
respective coun-exchangeddocumentation or communication was between

acceptingsel or that indicated wasparties unconditionallythe that Glick
to itsAgreement priorthe terms of the P&S notification ofGlick’s

cancellation.”
1999,In the P&SFebruary roughly terminatingtwo months after

the theirAgreement, general partnersand limited of Chocorua sold
lots,interests, including interest in the Masonian topartnership their



245

action,In filed the that his firstresponse, present arguingCabot. Glick
him arights specific performance, compellingrefusal entitle “to decree of

lots],the to him the . . . at fair market[their]defendant sell [Masonian
objected,value.” Chocorua that Glick did not have first refusalclaiming

inseparatethe document referenced the wasrights Agreementbecause
Moreover, even if hadarguednever executed. Chocorua that Glick such

bynot the therights, they triggeredwould have been transfer of
inpartnership interests Chocorua to Cabot.

partiesBoth filed In hissubsequently summary judgment.motions for
motion, argued, things, RightsGlick other that “once the of Firstamong

[by Agreement,Refusal were his notice of thetriggered receipt he]of P&S
inoption purchasehad an to the question.”land Because numerous

material facts remained the actual theincluding acreage ofunresolved—
lots, enforceability Agreement,Masonian the of the whether the Agree-

intentions,ment the inparties’ partiesmemorialized whether the had acted
faith,good or bad and whether hadGlick exercised his trialrights —the

31, 2001,court Julydenied Glick’smotion on one exception.”“with narrow
court,That narrow exception, explained byas the was as follows:

is determined possessedit that a rightGlick valid of first refusalif
(which, Order),the finding if, addition,Court is not in this and in
the terms . . . Agreementof [the] alone define that thenright,
Glick, upon receipt Chocorua],of the ... letter [from would have
been the of thirty dayholder a option purchaseto the property

in Agreement][P&Sdescribed the for the thereinprice stated.

trial, theFollowing trial court issued its final order and held an“[t]hat
rightf]enforceable of first refusal on the ... grantedMasonian lots was to

Glick by Chocorua and continues to encumber the said Masonian lots.”
While the court withagreed Chocorua that “it entirely possible,is perhaps
probable, that additional terms would included in”[have] be[en] the
separate first refusal document contemplated by parties,the the court held

Agreementthat the nevertheless “encompassed rightsthe obligationsand
placed each respectiveon party.” Accordingly, the court found that the
Agreement “represented] a the‘meeting subjectof minds’ as to firstthe

right[s]”refusal and that first provisionthe refusal in the Agreement was
“an enforceable contract.”

court, however,The declined “to order a sale of the ... forMasonian lots
any price” the Agreementbecause P&S “was cancelled terminatedand/or
prior to Glick exercising right[] Moreover,his of first refusal.” because “the
subsequent transfer of partnershipChocorua’s interest in 1999 did not
trigger rightQ refusal,”Glick’s of thefirst court held that Glick nohad
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thatthe court foundFinally,lots.to the of the Masonianforce saleright
in intoby enteringfaithhad acted badproveto that ChocoruaGlick failed

sale with Cabot.partnershipthe
First, hefor reversal:principal argumentsthreeOn Glick makesappeal,

righthisthat, Agreement,of of the P&Supon receipthis noticecontends
thirty-daywas for theripened optioninto an that irrevocableof first refusal

erredSecond, argueshe that the trial courtin theperiod Agreement.stated
Third, thatin bad he assertsin find that acted faith.refusing to Chocorua

order,31, judgment when consideredJuly summarytrial 2001the court’s
order, ofcompels specificin the final an orderlight findingsin of the made

that, theagree presentedwith Glick under factsperformance. Because we
tocase, thirty-day optionhim a irrevocableAgreement gavein this the

lots, latter arguments.we not reach all of histhe Masonian needpurchase

RightI. First Refusalof

toyetan we have not had occasionargumentfirst raises issueGlick’s
refusal,is, once isconsider; right triggered,that whether a of first

evenspecified bythe time theperiod parties,for entire ofexercisable
that,contendsthough contract has been terminated. Glickthird-partythe

law, alwaysa first into an irrevocableripensa matter of of refusalrightas
toof the estate’s intentonce the holder has received notice burdenedoption

In us to those authorities that have statedarguing, urgessell. so he follow
offer,...broadly party’sholder... receives of a thirdthat the notice“[o]nce

trueright buy righta the a that is aoption property,the holder of the has to
56, (1999);see, Riley§ e.g., CampeauContracts at 503 v.option.” 17 C.J.S.

(Tex. 1991)(Texas), Inc., 184, 188 that “aApp. (statingHomes S.W.2d808
sell”);an when toof refusal into the owner electsright ripens optionfirst
1990)York, 1147, 1150(Wyo.v.Mutual Ins. New 800 P.2dChapman ofLife

(“We condition of the owner’sagree precedentwith the view that when the
intention is of refusal into an andright ‘ripens’ optionto sell met the first

Island, Inc., 374options applies.”); Keycontract law to v.pertaining Vorpe
1979)(Fla.1035, that once theApp. (explainingSo. 2d 1036-37 Dist. Ct.

sell,the of refusal“right [i]sowner of manifests intent to the firstproperty
option purchase”).into an toconverted irrevocable

fashion,Chocorua, in a refusalsimilarly argues rightabsolute that of first
salethird-partythe holder to receive notice of aonly gives right proposeda

sent, has thethat, such has been “the offeree ‘receivedand once notice
openthe offerbargained-for performance,’ and cannot insist that remain

ofsupport position,is In itsthird-partyafter the sale abandoned.”
Metromedia,v.primarily upon Broadcasting Corp.relies LinChocorua

(N.Y.629, offer, madeInc., 1989),542 that “an onceN.E.2d 630 which held
refusal, for ofright periodthe of a of first is irrevocable the[not]to holder
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in Fisher,time set the refusalforth first clause.”See also v. 737P.2dShower
(Wash. 1987)291, 293 App. (indicatingCt. that a ofright onlyfirst refusal

gives longthe holder the to for aspower purchase underlyingso the
existence).third-party contract is in

we thatrecognize authority support parties’While exists in of both
positions, we do not that adoptionbelieve of a rule that to allrigid applies

phrasecontracts that contain of“rightthe first refusal” is sound. Generally
right ofspeaking, “a first refusal is a whichoption dependentconditional is

upon the decision to the bysell its 17property owner.” C.J.S. Contracts
56,§ at It contract,503. differs anmaterially option Wells,from v.Polemi

796, (Colo. 1988),759 P.2d 798 Ct. inApp. that is not anit and“offer[]
acceptance” Holmes,no of inpowercreate[s] the holder. 3 E. Corbin on

(rev. 1996).11.3,§ Rather,Contrcts at 468 ed. righta of first refusal
generally “empowers preferentialits holder with a right to purchase
property the byon same terms oroffered to a bona fide purchaser.” 17

56,§C.J.S. Contracts at 503.

However, the practical reality is that the labels—such as of first“right
applied by contracting “parties alwaysdo not themirror eco-refusal” —

nomic ofreality Walker,the instruments involved.” Rethinking Rights of
Refusal, 1, (1999).First 5 Stan. Bus. Fin.J.L. & n.14 As Corbin has

observed:

theAlthough [r]ight that it may bycreates be described divers[e]
(“Firstterms Right Buy,”to of“Right . . . soPre-emption,” and

on), in no case theare legal relations the parties[between
contracting for a ofright first determinable therefusal] from

cases,name alone. In all interpretation requires theknowledge of
context,entire context of wellfacts as as ofcontext words.

Holmes, 11.3,3 E. 481;§supra Trust,at also 754,see Smith 745 N.W.2d
(Mich. 2008)757-58 (holding that determination of “whether a ofright first

refusal is revocable once the holder of the right receives anotice of third
party’s requiresoffer” interpretation of the contract language); Henderson

Nitschke, 410, (Tex. 1971)v. 470 411S.W.2d App. Ct. (stating that “[t]he
ofdetermination the ofrights partiesthe right[under a of first refusal

provision] lease”).requires interpretationan . .of. the

Moreover, it has beenlong our topractice uponfocus the ofintent the
parties, as manifested in language contract,the of the entire in defining the
parties’ respective rights. Swamscot Machine v. Partridge,Co. 25 N.H.Cf.
369, (1852)376-79 that the(holding express, unambiguous of thelanguage
parties’ agreement despite contrarycontrols evidence of industry custom
or Theusage). parties principledhave offered no for departingreason from
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language purport-we are faced withsimply becauseapproachthis settled
292,Griffin,v. 120 N.H.first Turcottecreate of refusal.”“rightstoing Cf.

interpre-(1980) rules of contracta trial use of the(upholding court’s294
option purchase).contained an to Wea lease whichinterpretingtation when

phrasethethat their use ofargumentreject parties’ implicitboththerefore
Instead, we with thoseinquiry. agreefirst refusal” ends the“right of

aestablishing right ofheld “the contract termsthat have thatauthorities
optionan irrevocableright...whether the becomesrefusal... controlfirst

inor, instead, goodthe owner if he faithbyrevokedtriggered may beonce
the righthis to sell—before ishis offerchanges mind—and withdraws

concurring);Trust, (Corrigan,at J. see745 N.W.2d 759exercised.” Smith
Henderson, 411.470 S.W.2d atalso

inAgreementof the of theAccordingly, languagemust look to allwe
doing, give languageIn will the useddispute.the so weresolving present

considering the circumstances andmeaning,its reasonableby partiesthe
readingthe and theagreement negotiated,context in which wasthe

Villages at Chester Condo.Ryan Realtyas whole. James v.document a
however,194, (2006). weAssoc., ambiguity,197 Absent will153 N.H.

plain meaning languagethe of the usedthe intent fromparties’determine
a ainterpretation questionthe of contract isUltimately,in the contract. Id.

law, Barclay Condo. Assoc. v.Squarewhich we review de novo. Owners’of
(2006).Grenier, 514,153 517N.H.

Chocorua,above, Agreement unambiguously requiredtheAs noted
(14) of a anddays executing purchase agreementsale with“within fourteen

lots,for of the Masonian to “send topurchaser” “any portion”a bona fide
Theagreement. Agreement provideda of’ said further thatcopy[Glick]...

(30)notice, toGlick, thirty days...such “shall exerciseupon receiving have
proposedrefusal to therights-of-first by tendering [Chocorua][his]

price by cashiers or certified check.”purchase
similarlyTexas a worded firstAppealsThe Court of Civil of addressed

There, the ain had entered into leaseprovision partiesrefusal Henderson.
theright buy premises”the lessee the ... to leasedgranted “priorthat

according followingto the terms:

offerparty acceptableIf Lessor from a third an bona fidereceives
writtenbuy giveto such Lessor shall forthwith Lesseeproperty,

or itstogether copynotice a of such offer. Lesseethereof with
(60) days receiptfrom the such noticesixtynominee have ofshall

relatingat the of suchbuyand offer to such terms offerproperty
property.to such

added).omitted;Henderson, emphasis in(quotationsat 411 As470 S.W.2d
us, into a written contractsubsequentlybefore the lessor enteredthe case
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lessee; and,the sent notice to the topremises; priorto sell leased written
of the the lessee that he could noexpiration sixty-day period,the informed

hadlonger third-partyexercise his first refusal because the offer been
rightsrevoked. Id. the lessee’s to exercise his wereattemptsWhen

rebuffed, the lessee filed suit Id.seeking specific performance.
rejectedthe court the that the lessee’sappeal, rightOn lessor’s assertion

“to a mere of cannot be called anpurchase right option,”[wa]s refusal which
and held that the “determination of the of the anrights parties requires

In ininterpretation engaging undertaking,of’ the contract. Id. that the
court found it thatsignificant provision grantedthe first refusal lessee a
definite of time inperiod right.which to exercise its Id. at 412. The court
then determined that the language of the contract dictated that once the

“gavelessor lessee written proposed party...notice of the sale to the third
rightthe first of refusal an option bymatured into which was supported

consideration and bywas irrevocable the terms of the lease for 60 days.”
¶Id.; Guam, Tendido, 7,see Mobil Oil Inc. v. 2004 (interpretingGuam 20

language similar to that in presentthe case as acreating “right of first
ripensrefusal which into an optionirrevocable to purchase”).

Here, Henderson,inas the precedentcondition triggering rightthe of
first refusal was the event; is,occurrence of a single, isolated that
Chocorua’s execution purchaseof a and agreement.sale in theNothing

indicates,contract suggests,as Chocorua that Glick’s resultant right to
purchase propertythe was uponconditioned the continued existence of the

Agreement.P&S If intent,that had been parties’the they could have
crafted the precedentcondition to depend upon “sell,Chocorua’s desire to
transfer or disposeotherwise of its ownership interest to a third party.” Cf.
Lin Broadcasting 542Corp., N.E.2d at 630.

Instead, the Agreement that,explicitly notice,states upon receiving
(30)Glick “shall have thirty days... to rights-of-firstexercise [his] refusal.”

added.)(Emphasis We agree with the Henderson court that the incorpo­
ration of this provision Henderson,time is significant. 411;470 S.W.2d at

¶Guam, Inc.,see Mobil Oil 2004 Guam 7 at (holding29 that the inclusion
of a time period evidences rightthat the of first refusal was intended to
ripen into an optionirrevocable to purchase upon being triggered). In
common parlance, the word “shall” is command,”“used to aexpress

DictionaryThirdWebster’s New International 2085 (unabridged
2002); Wheeler,ed. McCarthy 643, (2005),see v. 152 N.H. 645 or to signify

thatsomething requiredis or mandatory, see Dancart Corp. v. St. Albans
(1984)Co., 598,124 that,Rubber N.H. 602 (explaining ‘shall’ is“[w]hen

contained in a term requiring identified,action by persona the word
character”).commonly mandatory... aha[s] Given the mandatory nature
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any conditioningas as the lack ofprovision, languageof this time well
Agree-the continued existence of the P&Spurchasing power uponGlick’s

ment, thirty-dayanAgreement grantedwe hold that the Glick irrevocable
option purchaseto the Masonian lots.

that, if a thirty-day optionChocorua asserts even Glick held to
lots, performancethe he cannot obtain becausepurchase specificMasonian

$375,000 [Chocorua], requiredhe “never tendered to as under the first
words,Inprovisions Agreement.refusal of the” other Chocorua contends

that, of todespite premature repudiation option, requiredits his Glickwas
offering preserve rightin the futile act of in order to hisengage payment

Services,in inexplainedto relief this case. As Justice Souter Erin Food Inc.
Motel, 353, 362(1988),Derry argumentv. 131N.H. such an ... the“ignores

excusingrule formal tender to a whose of a contract hasparty repudiation
(Citation omitted.)that tender a act.”previously indicated would be useless

Chocorua,the evidence that the option repudiated bySince indicates was
thatequity requiredoes not Glick show a useless tender. Lowell v. First

(1958)Christ, 363, (holding parties’ allegationChurch 101 N.H. 366 thatof
theythat were ready, willing purchase property subjectand able to the to

Aurelio,an is sufficient foroption specificperformance); Jesseman v. 106cf.
(1965)529, (“any undertakingN.H. 534 lack of a written to on thepurchase

part plaintiff byof the was the of insupplied bringing equity,his bill
alleging ready,that he is and able towilling purchase”).

Accordingly, Agreement granted thirty-daybecause the a tooptionGlick
purchase the property upon receipt Agreement,his of notice of the P&S

by rescindingChocorua breached the contract the offer and Glick is
specific 45,§entitled to performance. SpecificSee 81A C.J.S. Performance

(2004)(“Contractualat 215 rights purchase realty mayof first refusal to be
aby specific performance.”).enforced decree of The remainder of

argumentsChocorua’s on this issue are without merit and sufficient basis
record, and, thus,in the do not warrant further consideration. v.VogelSee

(1993).321,Vogel,137 N.H. 322

II. Remaining ArgumentsGlick’s

Glick raises several other inarguments support of his assertion that he
specific instance,is entitled to an order of performance. For he asserts that

the trial court erred in to thatfailing find Chocorua restructured its deal
partnershipwith Cabot as a sale for the sole of himpurpose preventing

See,from exercising e.g., Quigleyhis first refusal. v. Capolongo, 383
1976)(App.N.Y.S.2d 935 Div. that a(holding grantor of a first refusal

obligation good “bybreached the of faith and fair into adealing entering
contract, in hopedenominated a lease the of circumventing plaintiffs’
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31,2001addition,Inrights”). July summaryhe asserts that the trial court’s
order, in the in the finaljudgment light findingswhen considered of made

order, an order of deter-compels specific performance. Having already
mined that the a theAgreement gave thirty-day option purchaseGlick to

lots,Masonian and that he specific performance,is therefore entitled to we
need not arguments.address these

However, Glick also contends that the trial in failingcourt erred to find
that Chocorua acted in faith in setting purchase pricebad the for the
Masonian In support argument,lots. of his Glick to a letterpoints

Lloydsubmitted at trial in which that general managerinformed Seitz the
of placeChocorua that he can thehigh enough price right“believe[d] [a] on
of first propertyrefusal so that Mr. Glick will not exercise acquisition.”

that,argues letter,Glick as bydemonstrated this Chocorua inflated the
inprice the P&S “in faith inAgreement discouragebad an effort to [him]

from exercising rightshis of first refusal so as not to thejeopardize larger
transaction that was to consummateattempting[million] [Chocorua]$10

with” Cabot.
While the trial court granted requested findingChocorua’s that “Glick

provedid not his that inallegations byacted bad faith[Chocurua]
purportedly [l]ots,theinflating purchase price overestimatingof the or the

lots,”amount of land incontained within the its order the court expressly
declined findingsto make as to both the size and value theof Masonian lots.
Because these facts are inextricably argument,tied to Glick’sbad faith see

93-46-JD,Bank Kelley, 258860,Vermont v. No. CIV. 1994 WL at *6-7of
(D.N.H. 4,1994)Feb. (refusing grant summaryto judgment on issue of bad

infaith case ainvolving loan workout where materialdisputed facts
remained whether theregarding acceptedbank had the fair market value

issue);for the atproperty Inc.,see also Gleason v. Mortgage,Norwest 243
(3d 2001)130,F.3d 143 Cir. how(explaining price by“allocations of

partiesinterested to elements of a package may readily be manipu-[deal]
lated to defeat rights terms”);contractual to substantially pricesimilar

(IdahoBabler, 928,Gyurkey 1982),v. 651 P.2d 934 and we are ill-suited to
instance, see,make such infindings Sullivan,factual the first e.g., Cookv.

(2003)774,149 N.H. 780 (explaining how the trial court is in the best
position to in testimony,conflicts the the credibility“resolv[e] ofmeasur[e]
witnesses, evidence”),and the weight givento be we aredetermin[e] unable
to rejectionassess the trial court’s of argumentGlick’sbad faith thisupon

reasons,record. For similar we are also unable to resolve Glick’scontention
purchase pricethat the in the AgreementP&S was anpremised upon

erroneous assessment of the size of the PantryMasonian lots. See Pride
(4th 1986)Co., 1227,Inc.Enterprises, Stop Shopv. & 806 F.2d 1231 Cir.

refusal,(granting specific performance to the holder of a right of first but
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propertyof the encumbered whereremanding findingsfor as to the value
windfall). Therefore, remand, the trialuponin awould resultperformance

Agreementin the P&Spurchase pricewhether thecourt shall determine
in theand, finds, a accord withpurchase priceinflated if it so shall setwas

1998,in when Glick shouldpropertymarket value of the Novemberfair
If, however, thatthe court findsright.have been to exercise hispermitted

inflated, obligationshall be held to his contractualpricethe was not Glick
in theprice Agreement.the stated P&Sproffer purchaseto

Cross-appealIII. Chocorua’s

inIn that the trial court erredcross-appeal, arguesits Chocorua
that the created an enforceable first refusal contractconcluding Agreement

trialSpecifically,the Chocorua asserts that the court’sparties.between
that the a of the minds’as to thefinding Agreement “represented] ‘meeting

subject right(s),” “incompatible”first refusal is with the court’s determina-
a documentparties separatetion “that the . . . to executeintended]

conveying right(s)”the first refusal that could have contained additional
that, most, the “anargues Agreement representedterms. Chocorua at
contract,” into enter into a which it contends is unenforceableagreement

these disagree.circumstances. We

valid, offer,A requires acceptance,enforceable contract and a
meeting Durgin Pillsburyof the minds on all essential terms. v. Lake Water

(2006).Dist., 818, 821 meeting present153 N.H. A of the minds is when the
evidence, that theobjectively, partiesviewed indicates have assented to the

(2007).Wood, 73, 82Syncomsame terms. Indus. v. 155N.H. “The question
‘meeting questionof whether a of the minds’ occurred is a factual to be

fact,” Table, 141by Christy’sdetermined the trier of Fleet Bank-NH v.
285, 288(1996), created,N.H. as is the issue of whether a valid contract was

(2005).AMSCO, 28, Accordingly,Ins. Co. v. 153 N.H. 43 on theseGulf
issues, a findings they“we will sustain trial court’s and conclusions unless

evidentiaryare in or an error of law.”lacking support by Syncomtainted
Indus., 155 at 82.N.H.

case,In this after all of theconsidering includingevidence—
Chocorua’s assertion that it would have that additional terms berequested
incorporated contemplated rightinto the of first refusal contract —the trial

Agreement “encompassed rights obliga­court concluded that the the and
tions on each and “a of theplaced respective party” represented ‘meeting

insubject right(s).” ampleminds’ as to the first refusal There is evidence
§17A 2dsupportthe record to this conclusion. See Am. Jur. Contracts 57

(2004) (“Courts liberally find refusal to beright-of-first specificclauses
terms.”).enforced,to if areenough they missing importantbe even some
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First, the a the affected theAgreement description property bycontains of
Second,rights Agreement provisionsof first refusal. the contains describ-

is,ing right againstthe nature of the of first refusal —that a covenant the
inMasonian lots—and the of time in which the would remainperiod rights

is, period twenty years, years uponeffect—that a of extendable to eighty
Third, above, AgreementGlick’s election. as noted the also contains

detail,inlanguage describing, rights triggeredhow the would be and how
they would be exercised. And thefinally, despite partiesfact that the

document,contemplated separatethe execution of a first refusal the
Agreement thatexplicitly obligations rightsstates “all and under this
[A]greement shall survive the the indelivery contemplatedof deeds th[e]
Agreement.”

Chocorua’s argument that the trial court erred in thatfinding the
Agreement created a first refusal contract toappears premised uponbe an
erroneous of the trialreading court’s order. Despite Chocorua’s assertions
to the contrary, the trial court did not find that the Agreement failed to
“contain all terms that the parties regarded as material to rights of first

added.)(Emphasis Rather,refusal.” the court merely found that “the
parties did indeed intend to execute a separate document conveying the
first refusal right(s)” and that “possibl[y], perhaps . .probablfy], . addi­
tional terms would” have been inincluded that document. (Emphasis
added.) Nothing in this language suggests that the trial court believed that
those additional terms were material. See Lower Village Hydroelectric

Claremont, (2001)Assoc. v. City 73,147 N.H. 75 that(explaining “[a]of
written memorandum is sufficient to establish a ifcontract it demonstrates

partiesthat the have manifested their intent to be bound to the essential
terms of a more added)).detailed forthcoming agreement” (emphasis To
the contrary, this language, when considered in light of the court’s
determination that the Agreement “encompassed the rights obligationsand
placed on each respective party,” indicates that the court found the
purported additional profferedterms by Chocorua to be minor details. See
id. at 76 (explaining how a contract can exist regardless of whether the

details”).parties “contemplated further negotiations of minor Because we
disagree with interpretation order,Chocorua’s of the trial court’s we cannot
find that the court erred in holding that the Agreement created “an
enforceable contract.” Accordingly, we affirm the trial court on this issue.

part;Reversed in part;inaffirmed
and remanded.

GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.


