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Finally, 639:3,the defendant looks to the structure of RSA arguing
that since the mens rea of “purposely” applies to the “duty of care” element
under paragraph I and “the visual representation” element under

III,paragraph we should also apply it to the “solicitation” element under
639:3,1,III.paragraph See RSA III. disagree.We

639:3, I,RSA generally requires proof that the “knowingly”defendant
endangered the welfare of a notes,child. As the defendant correctly the
legislature prescribed the culpability elements,of for“purposely” certain

others,but not for in RSA 639:3.We conclude that the legislature intended
the mens rea of “knowingly” applyto to all the material exceptelements
those to which it specifically assigned the higher culpability of “purposely.”

(2007).626:2,1RSACf

case,In this the allegedindictment that the defendant “knowingly”
solicited a child under agethe of sixteen to inengage sexual penetration.
We hold that aalleging mens rea of “knowingly” was proper pursuant to

639:3,RSA III and that the trial court byerred granting the defendant’s
motion to dismiss.

Reversed and remanded.
DugganBroderick, C.J., Dalianis,and Hicks, JJ.,and concurred.
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Garod, onMeredith J. Garod theHarvey (HarveyLaw J. ofOfficesof
orally), plaintiffs.brief and for the

(.MichaelSteere, P.A.,Getman, of W.Stacey, & BedfordSchulthess
orally),on the and for the defendants.Wallenius brief

Belhumeur,HICKS, Dennis an orderplaintiffs, Shirley appealJ. The and
J.)(Fauver, tojudgment theSuperior granting summaryof the Court

defendants, Zilm, in action negligenceJason this for andand Jessica
nuisance. We affirm.

alleged following:writ of the Theplaintiffs’The amended summons
in which theabutting property uponown Doverpropertydefendants

29,2006, injuredBelhumeur was asplaintiffs reside. On or about June Mr.
being bya attacked wild bees that the defendants had “allowed...result of

topremises.”to in a tree on Mr. Belheumer’s answers[their]nest or about
propertythat he was his own when the incidentinterrogatories indicate on

hadplaintiffs’ allegedThe writ that the defendants “actual oroccurred.
and behavior.”aggressiveof existenceknowledge [the bees’]constructive

that the breachedallegedcount of the writ defendantsplaintiffs’The first
to protect plaintiffs]reasonable due careduty ordinary, [the“a to use and

injury plaintiffs’ pre-unreasonable of while on the residentialfrom risk
alleged allowingThe second that “the defendants wild bees onmises.” count

substantially interfered with theactively, unreasonablyandpremisesthe
of the and constituted aplaintiffs’ enjoyment plaintiffs’use and leasehold

private nuisance.”
among otherjudgment contending,for summaryThe defendants moved

(1)they occurring naturallyfor hazards onthat are not liable either:things,
(2) “injuriesorinjure property;that someone on anotherpropertytheir

trial theby grantedwild animals.” The court motion.caused
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(1) inappeal, argue findingOn the that the trial court erred: noplaintiffs
bees;onduty partcommon law the of the to abate the wild anddefendants

(2) in findfailing byto that “Mr. Zilm created a duty affirmatively
bees,the tree actundertaking reasonablyto remove and and then tofailing

by effort.” inabandoning the We will examine each contention turn.
Our standard of review is well-settled:

areviewing judgment,When trial court’s of wegrant summary
evidence,consider the affidavits and other and all inferences

them,fromproperly lightdrawn in the most to thefavorable
If ournonmoving party. anyreview of the evidence does revealnot

genuine fact,of ifissue material the ismoving partyand entitled
law,to as ajudgment matter of we will affirm the trial court’s

decision.

omitted).Helms, 222, (2007)Macie v. 156 N.H. 224 (quotation
The firstplaintiffs contend that trial bycourt erred determining,“[t]he

case,under the circumstances of this there dutyexisted no common law
requiring the defendants to abate the bees.” Although they specificallywild
challenge a common law rule trial onlythat the court toapplied their
negligence claim, claim,opposedas to their nuisance they assert that while

scant,...case is injured plaintiffs“[m]odern law have able tobeen recover
(Citationswhen claims inbringing negligencefounded or nuisance.”

omitted.) Thus, consider argumentwe their first on aappeal challengeas to
the rulingstrial court’s on negligenceboth their and nuisance claims.

claim,With to therespect plaintiffs’ nuisance the trial court found
that the defendants could not inbe held liable “for wildnuisance animals
that exist on their land as a natural occurrence.” Theagree.We “estab­
lished rulecommon law that a owner[is] land is under no affirmative duty
to remedy of purelyconditions origin uponnatural his land even though
they are ordangerous his neighbors.” Nadler,inconvenient to v.Lichtman

628, 1980),426 N.Y.S.2d 629 (App. appeal dismissed,Div. 53 N.Y.2d 704
(N.Y. 1981). alternatively: nuisance,Stated “In toorder create a legal the
act man must have McConnell,contributed to its existence.” v.Merriamof

(Ill. 1961)293, omitted).175 N.E.2d App. (quotation296 Ct.
Although plaintiffsthe thecontend that failed to riddefendants their

bees,property theyof the wild allegedo not that the defendants “contrib-
uted to of or[the] existence” the bees their property.nest on the Id.

omitted).(quotation Accordingly, the bees must be aconsidered “condi-
Lichtman,of purely origin,” 629,tion[] natural 426 N.Y.S.2dat and the trial

court properly granted summary judgment for the defendants on the
nuisance claim.
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claim, courtthe trial ruledrespect plaintiffs’ negligenceto theWith
“the acts ofindependentfordefendants could not be held liablethat the

by rulingnor them. The court’sneither harboredpossessedwild animals”
naturae, “a common lawthe doctrine of animalsuponis based feme

wherebythe Roman wildtracing origins empireits back todoctrine
by peopletheby specificallyare to be owned no one butpresumedanimals

(Tex. 1999)(footnoteSmith, 54,986 60 App.Nicholson v. S.W.2dgenerally.”
(1893)529, thatomitted); Morgan, (holding67 N.H. 531 whileBeach v.cf.

land,his he couldtrespasscould recover for the defendant’s ontoplaintiff
thereon, theyasrecover the value of the fish taken from a stream werenot

naturae). has a “rule . . . thatspawnedThis doctrine of law aferae
naturae,for the acts of animals thatlandowner cannot be held liable ferae

animals,is, on his or her unless theindigenous occurring propertywild
control,possessionthe animals to oractuallylandowner has reduced wild

Nicholson,a animal into the 986non-indigenousor introduced area.”
60.S.W.2d at

land,liability on thepreclusionAs to of strict to invitees defendant’s the
61; Kingapparentlyof naturae is well settled. Id. at v.doctrine ferae cf.

(1956)Association, 212, (“Contrary many100 219 to views ofN.H. the
judicialwe ajurisdictions policy imposedo not as matter of absolute

animals.”). claims,toliability by applied negligencefor wild Asdamage
however, the doctrine is less clear. The Nicholson court noted that “most

the the arecognize possibilitycourts which have considered issue that claim
Nicholson,not naturaenegligence may precluded by perfor be se.”ferae

Nevertheless,at despite recognizing possibility986 S.W.2d 61. the of
duty ofupon protect againsta landowners to the acts wildimposing

animals, apparently actually“few have done so.” Id.[courts]
case,In the in wedetermining applywhether doctrine should this are

by the “Claimsguided following general principles: negligencefor rest
by injureda of some the to theprimarily upon dutyviolation owed offender

ina there is no Whether existsparty. duty, negligence. dutyAbsent a a
Co.,law.”particular question Managementcase is a of Walls v. 137Oxford

(1993) omitted).653, 656 (quotations recognizeN.H. and citations We that
omitted);is an artificial id. there-“duty exceedingly concept,” (quotation

fore,

a in acharged determining dutywith whether exists[w]hen
case, broader,encounter the moreparticular necessarilywe

plaintiff’sfundamental of whether the interests arequestion



237

Thethe conduct.against defendant’slegal protectionentitled to
on determi-ultimately judicialrests aimpose liabilitydecision to

theprotecting plaintiff’sofimportancethat the socialnation
the defendantimmunizingthe ofoutweighs importanceinterest

liability.extendedfrom

omitted).andId. at citation(quotations657
agrarianinperhapsthat well-foundedargue “[althoughThe plaintiffs

timestimes,” of naturae rule in modern andtheapplicationthe ferae
areas, questionable.”in close isproximity,“where livemetropolitan people

realityhowever, actuallythe a notnote, uponthat doctrine is basedWe
time; unpredictabilitythe theby passage namely,altered ofappreciably

61,State,of Booth 83 P.3d 65uncontrollabilityand wild animals. See v.
(Ariz. 2004) cases, used(noting negligencethat “in courts have theApp.Ct.

general underlyingterm as for the thepropositionnaturae shorthandferae
nature,doctrine”; namely, they“that animals exist arethroughoutwild

more,controllable, therefore, theynot or and withoutgenerally predictable
nor ofproperty responsibility occupierare neither the the the owner or of

found”).land on aretheywhich
naturae, herein,theWe believe that doctrine of animals as statedferae

thereasonably balances interests of landowners and the interests of those
themay bywho harmed actions of wild found on or emanatingbe animals

from notproperty.the landowners’ While we do dismiss “the sociallightly
theimportance protecting plaintiff[s’] avoiding injuryof interest” in caused

bees,by we find that outweighed by importancewild interest “the of
Walls,immunizing liability.”the from extended 137 N.H.defendants] at

omitted).(quotation657 We find Nicholson instructive on this issue:

circumstances,ordinaryUnder Texas do not have alandowners
theirduty guests presenceto warn about the and behavior

patterns every species indigenous plantsof of wild andanimals
pose potential person’swhich a threat to a as thesafety, as well

If required affirmativelyextent of that threat. a landowner was to
animals,disclose all risks caused by plants, and insects on his or

her the burden on the landowner enormousproperty, would be
and would border on an absoluteestablishing liability.

Nicholson, omitted).at (quotation986 S.W.2d 63-64

Similarly, requirewe conclude that to a to all harmlandowner abate
animals,potentially neighbors indigenousto his orposed by plants insects

hisnaturally uponlocated would an enormousproperty impose and
King, “judicialunwarranted burden. 100N.H. at 219 our(noting policy”Cf.

animals”).against liabilityof forimposition damage by“absolute wild
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that defendants . . .rulingtrial court’sAccordingly, “[t]hewe theuphold
independentfor the acts ofneighbors negligenceto incannot be liable their

by the defendants.” Likethat not or harboredpossessedanimals arewild
[liabilitybecourt, do not that there never cansay in]Nicholson “[w]ethe

rule, Nicholson,the exception.”But fits nota case. this case within thesuch
64.at986 S.W.2d

failingerred in to find thatthat the trial courtplaintiffs argueThe next
by affirmativelytree anddutyZilm created a to remove the beesMr.
dutyto The defendants contend that no is createdundertaking do so.

courtundertaking.”a The trial ruledparty attempts planneda never“when
concluding that defendantsconsistently theory, “[t]hewith the defendants’

fromfailing protect plaintiffsin for to the thenegligencecannot be liable
made no affirmative toundertakinganimals where the defendantswild

the from the wild animals.”plaintiffsprotect
actions, the trialconsequencesIn of Mr. Zilm’s courtassessing the

plaintiffs’ allegations,the truth the which the court summa-assumed of
rized, in relevant follows: “Mr. Belhumeur informed Mr. Zilm inpart, as

the onto Mr. leaseholdtrespassing2008 that bees were Belhumeur’s
Zilmdanger. acknowledged problemand a Mr. theconstitutedproperty

made toany attemptsto the tree. Mr. Zilm never followagreedand remove
inallegeswith the tree removal.”We note that Mr. Belhumeur alsothrough

instruction,” fromaffidavit that “at Zilm’s he obtained twoproposalshis Mr.
for removal of the tree.contractors the

have that who does otherwise arecognized partyWe not have“[a]
another,... [mayrenders forduty, voluntarily be]but who services held to

Walls,acting.”in 137 N.H. alsoduty agreea of reasonable care at 656.We
however, promisethe that mere render aprinciple,with to service“[a]

imposes obligationneither nor reliance no tortcoupled performance.with
Sbrusch,D.promisor.” County Drainagethe Fort Bend v. 818upon S.W.2d

(Tex. 1991).392, 396
Sbrusch, instance,for the on ofIn court considered statements behalf the

in to that adrainage response privately-defendant district notification
unsafe; notifyingthe testified that abridge specifically, partyowned was

“ ”him care of and thebridge foreman told We will take it’ district
‘he whatgoing“told him was to see the District could dosuperintendent

” (brackets omitted).talk at 394 Theabout it and to the bosses about it.’ Id.
did “not constitute an ofundertakingcourt concluded that these statements

subject to liabilityaffirmative course of action” that would the districtan
Similarly,Id. at 397. we concludeinjury by bridge’s collapse.for caused the
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“acknowledgement problem agree[ment]that Mr. Zilm’s the andof] to
not, more, subject liabilityremove the tree” without himwould to should he

carry agreement.fail to out that
assert, however,The plaintiffs beyond“Mr. Zilm athat went mere

by “obtain[ing] rectify unreasonablybids thepromise” dangerousto
They urgecondition.” then us to conclude that “Mr. Zilm’s actions were

dutyto a to reasonablysufficient create act and remove the tree and bees
this unfortunatebefore incident occurred.” The defendants criticize the

plaintiffs’ argument as that“suggesting] the mere consideration of an
duty.”action creates a legal

The trial implicitlycourt that obtainingconcluded estimates for the
tree’s removal not enoughwas of an affirmative undertaking to create a
duty to actually remove it. We Inagree. determining how much action is

a duty,sufficient to create guided bywe are the of Chiefwords Justice
inCardozo H.R. Mock Company v. Rensselaer Water Company, 159 N.E.

(N.Y. 1928):896

What we toneed know is the conduct engendersthat the
relation. If conduct... has forwardgone stageto such a that in

result,action would commonly[sic] not innegatively merely
benefit,withholding a but orpositively actively in anworking

injury, there exists a of dutyrelation out which arises a to go
The queryforward.... always putative wrongdoeris whether the

has to such pointadvanced a to have aas launched force or
harm,instrument of or has stopped where inaction is at most a

refusal anto become for good.instrument

Co.,H.R. Moch N.E. at159 898. To effectsimilar is the inprinciple stated
Sbrusch:

The fact that an actor starts to aid another necessarilydoes not
himrequire to continue Anhis services. actor may abandon his

services at timeany irrespective of his motivations for sodoing
unless, aid,by giving the he has the other input positiona worse
than he in before. A personwas in aputis worse ifposition the
actual himdanger to has bybeen increased the partial perfor-
mance, ifor in reliance he been foregohas induced to other
opportunities obtainingof assistance.
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(Scond) of397; Restatement TortsSbrusch, at accord818 S.W.2d
a(1965). argued theoryneither nor ofplednote that the plaintiffs§ 323 We
necessary“notthat reliance isappealreliance and ondetrimental contend

of action.”to the cause

tree didHere, nothingto remove theobtainingMr. Zilm’s estimates
inhimput anyof Belheumer or worsedangerto the risk to Mr.increase
tree.in Zilm remove the The riskagreedhe was Mr. toposition than before
and theexactly the before afterof the bees remained sameinjury by

Therefore, securing the did not createproposalsobtained.estimates were
effort,theZilm was as his “inaction [was]a and Mr. free to abandonduty

Co.,for H.R. Mock 159good.”to an instrumentat most a refusal become
N.E. at 898.

Affirmed.

Duggan Galway, JJ.,Broderick, C.J., Dalianis, concurred.and and
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