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Getman, Steere, (AndrewP.A.,Stacey, Schulthess & of Bedford R.
brief,and FeeneySchulman Dona on the and Mr. orally),Shulman for the

plaintiff.

Sheehan,Michael J. of Concord, briefby and for theorally, defendant.

GALWAY, defendant, Center,J. The Development (EDC),Education Inc.
Solutions,andappeals, plaintiff, Laveythe Clark & (C&L),Benefits Inc.

J.).cross-appeals, ofrulingsfrom the Trial Court (Groff, We affirm.
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infacts. was formed 1997 tofollowingthe C&LThe record discloses
companies sponsor employeefor thatinsurancegroup policiesbroker

primarilya dedicated tonot-for-profit corporationEDC isplans.benefit
1997,Inin health awareness.” EDC“applied publicresearch education and

contract,parties’its Pursuant to the C&Lhired C&L as insurance broker.
bypaidinto EDC tosolely premiumswas from commissions built thepaid

it help.the carriers with C&L’sinsurance selected
2004, began reviewing paidthe commissionsmanagerIn EDC’s benefits

brokeragetheC&L, comparedto the rates to “standard” commissionand
thatcarriers. He determined becauseby its health and dentalpaidrates

rates,the hethe to C&L than “standard” wouldpaid higherrates were
thenegotiate Despite parties’ nego-with C&L to recover the difference.

2004,tiations, throughoutand EDC’s use of C&L’s servicescontinuing
inas 2005.terminated C&L its brokerEDC

2005, againstIn C&L sued EDC and EDC counterclaimed C&L.April
trial, ajury fiduciarya liable to EDC for breach ofFollowing found C&L

$70,000induty for intentional and awarded EDCmisrepresentationsand
However, the forjury also found EDC liable to C&L breach ofdamages.

andnegligent misrepresentations,contract and and intentional awarded
ended,$112,000 in the trial filed adamages.C&L After EDC motion

1998,of all had theseeking forfeiture commissions C&L earned since which
trial denied.court

arguing jurythat certain instructions were erroneous andappeals,EDC
that trial court in its motion. C&L cross-denyingthe erred forfeiture
appeals from the trial court’s denial of its motion for a directed verdict on

for breach contract and We addressmisrepresentation.EDC’s claims of
ineach turn.argument

counterclaimed, inalleged, part,it that had breachedWhen EDC C&L
(MCPA),the ActMassachusetts Consumer Protection Mass. Gen. Laws ch.

93A,by failing brokerage paidto disclose the “standard” commission rates
EDC,by Accordingthe carriers it selected. to had C&L disclosed those

rates, influenced decision to usethat information would have EDC’s C&L’s
contends trial court erroneously juryservices. EDC that the instructed the

on of thisthe elements claim.

of ofjury identify“The instructions is to issues materialpurpose
fact, bythe of law which itjury appropriateand to inform of the standards

Devereaux,is to them.” Restaurant v. 149 N.H.resolve Transmedia Co.
omitted).454, (2003) inreview(quotation jury457 We instructions context

charge, entirety,and not reverse the taken in its fails towill unless
waythe to the in a thatexplain applicable jurylaw case such theadequately

is misled. Id.
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claim,to the the trial instructed the juryRelative MCPA court that:
In order to recover under a claim for violation of the Consumer

Act, one,prove,Protection must that Clark and LaveyEDC
bycommitted an unfair and deceptive practice failingtrade to

disclose to EDC the established broker commission rates for the
two,sale of the carrier’s thatpolicies;insurance disclosure of

these standard rates influencedmaycommission have EDC not to
Laveyenter into the transaction of anddesignating Clark as its

and, three,for the ofpurchase policies;broker these that aas
result of bythis conduct Clark and EDCLavey pecuni-suffered
ary loss.

In order an deceptiveto constitute unfair and trade practice
act,under the Lavey’sClark and conduct must obtain a level of

rascality that raise an eyebrowwould of someone inured to the
rough and oftumble world commerce or be at least within the

of somepenumbra conceptestablished of unfairness or whether it
immoral, unethical,is oppressive, unscrupulous.or

According EDC, MCPA,to the disclose, itself,under the failure to in is a
violation and the “rascality”reference to was unnecessarystandard and

Alternatively, argueserroneous. EDC that if subjectivesome reference to a
proper, “rascality”standard was the not thestandard is correct standard.

has,that or,C&L counters the issue has not been for ifpreserved appeal, it
the instruction was not erroneous.

We address first whether the has been “Aargument preserved.
contemporaneous isobjection necessary preserve juryto a issueinstruction

(2003)appellate Bierman, 393,for review.” v.Nilsson 150 N.H. 402
omitted).(quotation a contemporaneous objection,Without the trial iscourt

not theafforded to correct anopportunity mayerror it have made. “ThisId.
long-standing requirement groundedis in judicialcommon sense and
economy, and to civilapplies equally Devereaux,and criminal matters.” 149

make,at 457.N.H. EDC made,did not and does not contend that it any
objection at the time the instruction was to thegiven jury, despite having

Instead,the to doopportunity arguesso. EDC that anduring on-the-record
conference with the trial court to the proposeddiscuss instructions theby

court,trial it objected “rascality”to the use of the language.
conference,theDuring C&L objectionsraised to the thewording of

instruction, and, discussion,afterproposed some the parties agreed to
work out an however,instruction to submit to the The parties,court. could
not on an andagree instruction further discussed the matter trialwith the
court. The following discussion ensued trial judgebetween the and EDC’s
counsel:
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Honor, I the differencethinkYourpresented,As it’s been[EDC]:
thefrom CMRthe definitiongoto fromgoingwe’rewhetheris

aboutthe informationtoRegulations]of Massachusetts[Code
sug-I’vethe facts. Whattoapplicationtheand thenrascality

mustsaythen EDCdefinition andthe CMRgothat weisgested
us, and thenalready givenyou’vethatlanguagetheand useprove,

a levelreachedfind that this behaviormustyouin additionsay
such that wouldthingtherascality fromtheuseof—to word—

that —what worriesconscience, can findyouand thentheshock
isagreedoesn’twhich EDCthat termthat we insertme is

appliedwe’veto disclose contextin theapplicable beforefailure
theregulation tothe CMR facts.

then.somethingI’ll withupI comeguessTHE COURT:

added.) duringin the discussionlaterThe issue was revisited(Emphasis
interaction:followingthe

rascality stuffwant is thisyouAnd what—whatTHE COURT:
belongs; right?itback wheredown

know,justyouIYes, proposingAnd wasYour Honor.[EDC]: as—
the above—Ifindingin addition toyou saythatas an alternative
youand then also havequestion,athing gatingthat isthink CMR

I don’t think we—something.to find
right.THE AllCOURT:

but atlanguage,that’s the appropriatethatagree[EDC]:—we
it.to live withwillingleast we’re

Well, everybodyand willsomething up,I’ll writeTHE COURT:
it, I guess.live with

Yes, you.Thankwe will.[EDC]:

objec-to record itsstatements were sufficientcontends that theseEDC
in recordinstruction, anyto the wherepoint placeand does notto thetions

that EDC raised anagreemade. do notobjection was Weany other
the for our review.to issueobjection preservesufficient

objection,to have raised an suchFirst, EDC could be saidto the extent
of the instructionportionsorder in which theto be to theobjection appears

Indeed,“rascality” language.the inclusion of theand not togiven,would be
theobjection bythe as evidencedcourt so understoodit the trialappears

rascality“this stuff downclarify that EDC wantedtojudge attempting
in theThus, languageof theplacementit was thebelongs.”itback where

decision, and not theitsthe trial court basedupon whichinstruction
(trial it understood thejudge uponruled whatid. at 458itself. Seelanguage
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objection claimedbe, the record that theit clear fromto and wasobjection
ruled).the trial courtuponone whichon was not theappeal

it craft anby stating that wouldtrial court concludedAdditionally, the
such, byraisedany arguablyobjectionslater. Asto be deliveredinstruction

instructions, trial court made clearwhich theto proposedEDC were the
the the trial courtobjectnot to instructionnot final. EDC didwere

reasons, notwe that EDC didFor concludeultimately delivered. these
appeal.to the matter forobjection preservemake an sufficient

issue, stillpreserve maynot the wethat even if it didEDC contends
Sup.analysis. Ct. R. 16-A. C&Lplainit under our error Seeconsider

contends, law, jurythat error of theplainfederal reviewrelying upon
by“true inten­is not because EDC made a waiver”instruction available

See, Lowell,v.e.g., Citya known Chestnuttionally relinquishing right. of
(1st Olano, 725,18, 2002);20 507 733805 F.3d Cir. United States v. U.S.

(1993). context, however, “trueplainIn the error we have not theadopted
analysis, argue oughtnot that we to do so here.waiver” and C&L does

Accordingly, opinionwe no on whether EDC made a “true waiver”express
plainof the error and we will consider whether the trial court’sargument,

plaininstruction constituted error.

plainThe error rule us to errors not to thebroughtallows consider
(2006).Berlin, 13, 25Cityattention of the trial court. Cloutier v. 154N.H.of

However, the rule should be used its use limited to thosesparingly,
justicein a Id.miscarriagecircumstances which of would otherwise result.

(1) (2)error;us to find under“For error the rule: there must be an the
(3) (4)plain; rights;error must be the error must affect and thesubstantial

fairness,must seriouslyerror affect the or ofintegrity public reputation
omitted).judicial Here,(quotationId. even the trialproceedings.” assuming

error,in plain.court’s instruction was we do not find the error

recently inWe have stated that the context of our errorplain
or,analysis, “plain” synonymousis “clear” equivalently,with “obvious.”

(2007).416, 424 An ifLopez,State v. 156N.H. is shouldplainerror it was or
have in the that the wasgoverning clearlybeen “obvious” sense law settled

trial,contrary. “Generally,to the the law atId. when is not clear the time of
byremains at the of appeal,and unsettled time a decision the trial court

omitted).plain (quotationcannot be error.” Id.

Citing Propac-­Massachusetts Insurance v.Employers Exchange
(Mass.Mass, Inc., 435, 1995),648 N.E.2d EDC that the trial438 contends

thecourt’s instruction was erroneous because Massachusettsplainly
analysisthe use inSupreme “rascality”Judicial Court abandoned of the



226

Judicial CourtSupremein thePropac-MassAlthoughin 1995.casesMCPA
“uninstruc­rascality” to be“level ofsuch asphrasesit foundstated that

result, federalterm. As aabandoning theid., short oftive,” stoppedit
“rascality”theto uselaw have continuedMassachusettsapplyingcourts

Health, 365Pilgrimv. HarvardApothecaryPierceJ.E.analysis. See
(D. 2005); Douglasv.Boylesee also119, Mass.143 n.13Supp.F. 2d

2003).(D. Moreover, as198, Mass.LLC, 2d 218Supp.292 F.Dynamics,
courts, opiniontheC&L, despitetrialbyout some Massachusettspointed

“rascality”theCourt, rely uponcontinued tohavethe JudicialSupremeof
Climbers, No. Civ.Corp.,Above Dev.See, AAA Inc. v. Gradee.g.,standard.

II,(Mass. 2007); Inc. v.2935412, Super. Ct. Winlake04-483, 2007 at *3WL
(Mass.1360855, Super. Ct.MICV20050043C, at *9Mercier, 2006 WLNo.

those2006). “misguided”is becausethat such relianceEDC contendsWhile
it to dem­rascality language,” sufficesthe“erroneously include[d]courts

issettled. As the lawclearlyin is notlaw Massachusettsonstrate that the
juryinthe thesettled, including languagethatsaywe cannotclearlynot

error.plainamounted toinstruction
thatto the contentionappealon relateremaining claimsparties’The

it notargues that didduty owed to EDC. C&LfiduciaryaC&L breached
inEDC, and, therefore, trial court erredthefiduciary duty toowe a

theargues followingthata directed verdict. EDCits motion fordenying
courtfiduciary duty, the trialitsthat C&L breachedjury’s determination

for forfeiture.denyingin its motionerred
inarguing,for a directed verdictC&L movedclosing arguments,Prior to

commercialordinaryto have anpartiesshowed thethat the evidencepart,
contended, fiduciaryEDC aTherefore, it did not oweC&Lrelationship.

ait concluded thatthe motion becausetrial court deniedduty. The
existed.dutyfind that such ajuryreasonable could

ifonly itmotion for a directed verdictmay grant“A court atrial
all inferencesdetermines, construingthe evidence andconsideringafter

jurorthat no rationalnon-moving party,thefavorablymost totherefrom
v.anyto relief.” Wardnon-moving party is entitledconclude that thecould

omitted).(2007)22, 24 (quotation156N.H.P’ship,Ltd.Inishmaan Assocs.
credibility ofjudgeor thethe evidencemay weighThe trial court not

it canunlessthe motion for a directed verdictdenyand shouldwitnesses
relief on theanyentitled toplaintiffthat the is notaffirmatively determine
(2001).Bentwood, 251, 253 ‘We146 N.H.Emerson v.presented.evidence

when thea for a directed verdictrulingcourt’s on motionupholdwill a trial
andid not committhat the trial courtthe conclusionsupportsrecord

Ward, 24 (quotation156 N.H. atexercise of discretion.”unsustainable
omitted).
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state,In has been defined“fiduciary relationship” compre­this
influence and orhensively, acquiredand exists wherever has been abused

Brzicabetrayed.has and v. Trusteesreposedconfidence been of
(2002).443, 447 fiduciary relationshipA existsCollege,Dartmouth 147N.H.

two one has the confidence of the other andpersons gainedbetween when
into act the mind. Id. at 447-48.purports or advise with other’s interest

a him in aperson fiduciary,“Once a the law the role ofplacesbecomes
himperson and to behave in a selfless fashionpressuresmoral while

beyondcontract law does not the morals the marketgo placeof where
self-interest is the norm.” Id. at 448.

not,argues fiduciaryC&L that brokers do owe agenerally,insurance
to theirduty specifically,clients. contends that parties’More C&L the

client,relationship ordinary bywas that of an broker and bound the norms
law,of thefiduciary requiringcontract and not a it to act inrelationship

C&L,of Accordinginterests EDC. to there it performedis no evidence that
differently any bythan other insurance broker or that its actions it created

fiduciary arguesa thatrelationship. any representationsC&L it made were
cannot, law,advertisingmere that as a ofpuffery fiduciarymatter create a

relationship.
brokers, matter,EDC does not argue generalthat insurance as a owe

clients;fiduciary duties to their nor does it that suchargue relationshipa
case,exist in all inonlywould eases. EDC contends that this there was

fiduciarysufficient evidence of a the trial errrelationship that court did not
denyingin C&L’s for amotion directed verdict.

observe during juryWe first that discussions about the priorinstructions
evidence,to the close of the C&L’s counsel thatconceded when C&L

clients,advertised that it “fiduciary responsibility”owed a to its such
advertising “might question jury.”create a of fact for the He further stated

jurythat “the they’re justwould need to determine whether an insurance
Thus,or an plus.” movingbroker insurance broker to for aprior directed

verdict, C&L that its materials aacknowledged advertising could create
question for the the existencejury fiduciaryabout of a relationship.

Furthermore, itself,inwhile C&L’s advertising, might not be
toenough fiduciarydemonstrate the existence of a relationship, C&L’s

Clark,Paul that hepresident, testified understood the use of the term
“fiduciary” in company’s advertisinghis to mean thatmaterials C&L would

Heput its clients’ interests first. then testified to several instances when
placed Further,theC&L welfare of EDC before its own interests. EDC’s

resources, Connors,former director of human Christine testified that theat
hired,C&Ltime was she understood it was to work for EDC’ssupposed

interests, uponbest and that EDC relied to disclose iteverythingC&L
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and thethis evidenceneeds. We believeits insuranceto know aboutneeded
EDC, be suffi-favorably to wouldtherefrom, mostconsideredinferences
fiduciary relationshiphad aconclude that C&Ljurorrational tocient for a

amotion fordenial of C&L’sthe trial court’sAccordingly,with EDC.
exercise of discretion.was not an unsustainabledirected verdict
erroneously post-trialdenied itstrial courtthat theFinally, arguesEDC

motion, that since C&L wasarguedEDCIn thatmotion for forfeiture.
any ofnot entitled tofiduciary duty, it wasato have breacheddetermined

since 1998.EDC’s contractsit had earned fromthe commissions

offor forfeiturespecificraise a claimIn EDC did notpleadings,its
Further, trial EDC maintainedduringbyearned C&L.all commissions

thefor the difference betweenfrom C&L weredamages soughtthat the it
C&L, paid pursuanthave beenand those which wouldpaidcommissions to

the EDCfact, arguments jury,in toclosingIn itsto the “standard” rates.
between the “standard”only the differenceseekingthat it wasargued

not anrequestto C&L. EDC didactually paidand thosecommissions
forfeiture, the lack of suchobjectand did not toon the issue ofinstruction

that it washad ended did EDC claimOnly after the trialan instruction.
onAccordingly, putC&L was neverdamages.to recover suchentitled

circumstances,In wesuch a claim. theseagainstnotice that it had to defend
in denying post-trialerr EDC’sthat the trial court did notconclude

446,Dev.,Research & 153 N.H.v. C&CThompsonforfeiture motion. See
(2006).451-52

Affirmed.

Duggan Hicks, JJ.,Broderick, C.J., and concurred.and


