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Joseph Levasseur,Kelly Manchester,of brief,on the for the plaintiff.

Bouchard, P.A., (KennethKleinman & Wright, of Hampton G. Bouchard
brief),on the for the defendant.

Duggan, J. The plaintiff, Elmer Chesley,E. appeals a decision of the
J.)Superior (McGuire,Court dismissing his civil action against the

defendant, Industries, Inc.,Harvey for failure to file within the three-year
(1997).statute of limitations. See RSA 508:4 We reverse and remand.

Because this case dismiss,was decided on a motion to we assume the
facts inalleged plaintiffsthe writ to be true. Donnelly Eastman,See v. 149
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(2003). 5,2003, aplaintiff purchasedthe ladder631, 632 On DecemberN.H.
ladder,usingthe theday, plaintiffThe as wasfrom the defendant. same

broke,” causing plaintifftheinexplicably“one of the ladder stabilizer bars
injureto his left ankle.fall and

5, 2006, allegingathe filed six-count writ variousplaintiffOn December
from The defen-liability seeking damagesand the defendant.theories of

dismiss, bythat the claims were barred thearguingmoved todant
theRSA 508:4. defendantSpecifically,statute of limitations. Seethree-year

years3 of the act or omissionthat the writ was not filed “withincontended
was, thus, agreedand Id. The trial court andof” barred.complained

granted the motion.
yearsthreethe that he filed the writ “within”appeal, plaintiff arguesOn

iffurther that RSA 21:35of tortious conduct. He assertsallegedlythe
(2000) the his writthree-year period,to the calculation of wasappliedis

does notyears” periodfiled because the three time includetimely “within
Finally, arguesthe incident he that the trial court erredday the occurred.

2, toby waiving Superior Court Rule which deems a case commence onnot
entry,of the of occursthe of service writ or date whichever first.date

first,argues, appealThe defendant that this should be dismissed because
court, and, second,the failed to file certain documents with thisplaintiff

the writ filed.untimelythat the trial court dismissed ascorrectly
argument appealconsider the that the should beWe first defendant’s

the plaintiff comply Superiordismissed because failed to with Court Rule
13(2), ensuring13. Rule formoving party responsible“[t]he [is]Under that

portions necessaryall or of the record relevant and for the court tosuch
byof the in factquestions presented provideddecide the law case are to the

Sup. 13(2).supreme court.” Ct. Failure to with the rulecomply mayR.
Id.; 248, 250Prop.result in dismissal. v.Red Oak 151N.H.Mgmt.,Beancf.

(2004)(where plaintiff provide transcript arguedfailed to and evidence was
insufficient, lack of court evidencetranscript required to assume was

court).support bysufficient to result reached trial

Here, the brief threeappendix plaintiff’sto the contains motions the
in trialplaintiff dismissingfiled the and the trial court order hiscourt writ.

The that originaldefendant notes the has not included the writ orplaintiff
defendant,theany by includingfiled the motion topleading defendant’s

agreewe that failure fileplaintiff’sdismiss. While with the defendant the to
documents, originalcertain the and the defendant’sparticularly writ

dismiss, practice,motion to was not sound we conclude that the record he
us factsadequate presented. allegeddid file is for to decide the issues The
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fromargumentsin of the can be the trialparties gleanedthe writ and
thatreject argument appealthus the thecourt’s order. We defendant’s

should be dismissed.
writ was filed. Resolutionplaintiff’s timelyWe now whether theaddress

In21:35.interpretof this issue us to RSA 508:4 and RSA mattersrequires
theinterpretation, legislature’sof we are the final arbiter ofstatutory

intent in the statute as a whole. In theexpressedas words of the considered
(2008).Martin, 818,& When examiningMatter Martin 156 N.H. 819-20of

statute, ordinarythe language plain meaningof a we ascribe the and to the
phraseswords used. Id. at 820. We do not consider the words and in

isolation, of abut rather within the context the statute whole. Id.as We
ainterpretationreview the trial court’s of statute de novo. Monahan-Fortin

Hudson, 769, (2002).Properties v. Town 148 N.H. 771of

inprovides, pertinent part, “ExceptRSA 508:4 as otherwise provided
law,by all actions . . .personal may brought only yearsbe within 3 of the

act complained strictlyor omission of.” We adhere to deadlines when
assessing compliance with the statute of Donnelly,limitations. 149 N.H. at
634. defense,The statute limitations anof is affirmative and the defendant
bears the burden of proving that it Id. atapplies. 633.

The arguesdefendant that the court correctlytrial dismissed this case
because the filedplaintiff his writ on the ofanniversary incident,date the

late,one day too thereforeand did not file “within years” requiredthree as
(2000)by the that,statute. RSA 21:8 (providingSee unless otherwise

expressed, “year”the year).word means a calendar disagree.We

isolation,inRead RSA 508:4 would indicate that writa filed on the
third anniversary date of an is not yearsincident filed within three of the

However,incident. we do not in isolation,read statutes but rather within
Martin,the statutorycontext of the scheme. 156N.H. at 820. “This enables

us to better the legislature’sdiscern intent interpretand to statutory
in of thelanguage light policy or purpose sought to be advanced by the

statutory scheme.” Id.

notes,As the plaintiff provides:RSA 21:35

Except specificallywhere contrary, periodstated to the awhen or
limit date,of time is to be a day dayreckoned from or orthat date
shall be excluded from dayand the on which an act should occur
shall be in the computationincluded of the limit ofperiod or time.

Thus, “generalthe rule” for acomputing periodtime or limit is that daythe
of the However,incident is excluded. See 21:35. “generalRSA this rule for
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if in question specifi-the statuteperiod applya time does notcomputing
Manchester, 687,Cityrule.” v. 150 N.H.contrarystates a Pelletiercally of

(2004).689
Pelletier, argued that RSA 677:2plaintiff pursuantFor in the toexample,

2005) 21:35, thirty-day filingtime for a motionperiodand RSA the(Supp.
the ZBA to a varianceday denya did not include the votedrehearingfor

decided, read, inwasat 688. When Pelletier RSA 677:2application. Id.
part:pertinent

zoningthe ofanyafter order or decision of boarddaysWithin 30
adjustment: any may. . to the action or . . .party proceedings

30-day shall beapply rehearing____This periodfor a time counted
the whichdays beginning uponin with date the boardcalendar

application.theapprove disapprovevoted to or

specifically period begins677:2 that the time tostate[d]We held that “RSA
run the of the ZBA’s vote.” Id. at 689. Because the statuteon date

to thecontrarya date to that wasspecifically begin computingstated
rule, theapply uponthe rule did not and the date whichgeneral general

in thirty-dayincluded time Id.period.board voted was the

677:2, does a specificUnlike RSA RSA 508:4 not contain directive
begina to the time RSA statesstating day computing period.or date 508:4

“may only yearsthat all actions be within 3 of thesimply personal brought
of,”act or omission without when to calculat­complained specifying begin

Therefore, generalthe the rule ining three-year period. RSA 21:35 does
inday uponand the which the incident occurred theapply, computing

Here,three-year time from time theperiod of is excluded the limit.
5, 2006,timely because,writ filed on December under RSAplaintiff’s was

21:35, beginthe not run until the thedaystatute of limitations did to after
incident, 5,2006, yearsDecember calendar Decemberand is within three of

508:4;6, 2003. See RSA RSA 21:8.
uponThe relies and v. MutualDonnellydefendant Provencal Vermont

Co., (1990), supportN.H. 742 to the writargumentInsurance 132 his that
The trial also cases thatuntimelywas filed. court cited these and stated

although had “not had the occasion to ayetthis Court address whether
actbrought anniversaryaction on the third of the or omissionpersonal

time-barred,rise is of othergiving languageto the claim the [these]
that it is.” thequestion pertinent languagedecisions indicates We whether

opinions broughtin a the thirdsuggests personalthese that action on
anniversary incident the limita-byof an would be time-barred statute of

632; Provencal,149 atDonnelly,tions. See N.H. at 132 N.H. 744.
explained plaintiffs’In we that the action was time-barredDonnelly,

defendant,not the nor theuponbecause writ was served filed with“[t]he
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priorcourt to the expiration of the 2, 2002,”statute of limitations on June
which was the third anniversary of the Donnelly,incident. 149 N.H. at 632

added).(emphasis Provencal,In 26,we noted that August 1987,“[o]n the
sixth anniversary of injury,the plaintiffthe had neither commenced legal
proceedings on her claim nor accepted the defendants’ offer” to settle the

Provencal,claim. 132 N.H. at 744. The trial court erroneously interpreted
the foregoing language to mean that a personal action is ifbarred not
brought prior to the anniversary date of the injury. The cited language
explicitly states that the statute of expiredlimitations on the anniversary
date of the injury, thus including that day Moreover,within the statute.
neither 21:35,case examined RSA which requires the statute of limitations
for personal beginactions to running on the day after the incident.
Accordingly, neither case alters our conclusion that the plaintiff timely filed
his writ.

Because we hold filed,that the writ timelywas we need not address the
plaintiff’s argument.final

Reversed and remanded.

GalwayBroderick, C.J., Dalianis,and Hicks, JJ.,and concurred.

Merrimack
No. 2007-356

HampshireThe State of New

v.

Robert Theriault

10,Argued: April 2008
Opinion 2,MayIssued: 2008


