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(NicholasKelly Cort,A. Ayotte, attorney general attorneyassistant
general, on the brief and for theorally), State.

(MarkOffices,Sisti Law of L.Chichester Sisti on the brief and orally),
for the defendant.

GALWAY, J.)appealsJ. The State the order of the Superior {Barry,Court
granting defendant,the motion to suppress by Josephfiled the Panarello.
We affirm and remand.

2006,The record the Insupports following Mayfacts. the defendant was
15,the of thesupervisor Belknap County House of Corrections. On May

2006, he incalled sick to work. When he failed to to the nextreport work
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andDepartmentPoliceday, Hillsboroughcontacted theemployerhis
at his“welfare check” on the defendantperformthat an officer arequested

home.Hillsborough
arrived at theAmy subsequentlyPolice Officer CollinsHillsborough

outside, ontruck the officer knocked threeSeeinghome. hisdefendant’s
Althoughinto several windows. she sawdoors the residence and lookedof

defendant,home, the and no one respondedin the she did not seelights on
theattempted byto contact defendantknocking.to her Officer Collins

the and checked withpoliceto no avail. She returned to stationphone, but
furtheranyhad not received information.dispatch, which

Bylater the home. steppingOfficer returned to defendant’sCollins
door, which wasthrough opening,a fence she accessed a fourthsideways

home, loudly announcingtheclosed unlocked. She entered defendant’sbut
Hillsborough Department.that she Collins of the Police As shewas Officer

home, identifyinto the continued to herself and saidwalked further she
on Upon hearingthat at the home to check the defendant.she was

her shemovement she announced When lookedupstairs, again presence.
the he was theup, descendingshe saw the defendant stairs. When at

her,and turned around to look at Officerstepsbottom of the had Collins
Police____[A]rePanarello, the Hillsborough you“hollered to him: it’s[‘]Mr.

her. Toallegedly pointed gunall The defendant then a at outright?[’]” get
fire, thethroughof the of Officer dove the door to outside.line Collins

A Officersubsequently uponsearch warrant was obtained based Collins’
in home. eventually chargedobservations the The defendant was with one

(2007), onecount of criminal see RSA 631:4 and count ofthreatening,
(2004).substance,controlledpossession of a see RSA 318-B-.2

trial, suppress “any physicalBefore the defendant moved to and all or
entrytestimonial evidence obtained as a result of Officer Collins’ into his

I,entryhome.” He that officer’s Part Article theargued the violated 19 of
Although arguedState Constitution. the State that Officer Collins’ initial

into the home under theentrywarrantless defendant’s was lawful commu-
nity exception to the warrant the courtcaretaking requirement, trial
disagreed grantedand the defendant’s motion to The State filedsuppress.

reconsider, denied,a motion to the trial and this appealwhich court
followed.

novo,Our of the trial on a issuppressreview court’s order motion to de
court inexcept any controllingas to facts determined at the trial level the

(2005).673,Gubitosi,first instance. State v. 152 N.H. 676
thatchallengeThe State does not the trial court’s determination Officer

Rather,entryCollins’warrantless into the defendant’s home was unlawful.
theargues bythe State that trial court erred “evidence thatsuppressing

criminallythe a atby pointing gundefendant threatened Officer Collins
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her.” The presentState concedes that it did not this theargument to trial
court, court,argues may nonetheless,but that we reverse the trial under

Sup.our plain error rule. See Ct. R. 16-A.

Generally, we do not consider appealissues raised on that were not
Brum, (2007).inpresented 408,the trial court. See State v. 155 N.H. 417

The preservation requirement recognizes ordinarily,that trial courts
should have an opportunity to rule issues andupon correct errors before
they presentedare to the appellate court. Id.

plainThe error rule allows us to exercise our discretion to correct
Sup.errors not raised in the trial court. See R. 16-A.Ct. Before we domay

“(1) (2)error; (3)so: there must be the error must plain;be the[and] error
Hancock, (2007)must affect substantial rights.” 301,State v. 156 N.H. 303

omitted). If(quotation all three of met,these conditions are maywe then
exercise our error,discretion to correct a forfeited ifonly a fourth criterion
is met: fairness,“the error must seriously affect the integrity or public
reputation judicial Id.;of proceedings.” States,see Johnson v. United 520

(1997).461,U.S. 467 We use this rule sparingly, limiting it to those
incircumstances which a miscarriage justiceof would otherwise result.

263, (2006).State v. Matey, 153 N.H. 266 We look to the federal courts’
application of the federal plain error rule to inform our application of the

(2007).416,state rule. State v. Lopez, 156 N.H. 423
criterion,On the first the State thatargues the trial court byerred

excluding evidence that the defendant criminally threatened Officer Collins
as the fruit of the illegal entry. The State contends that evidence that the

pointeddefendant a gun at Officer Collins is evidence of a new crime that
does not fall under the “fruit of poisonousthe tree” doctrine.

“The ‘fruit poisonousof the tree’ doctrine requires the exclusion from
trial of evidence derivatively through I,obtained a violation of Part Article
19 of the New Hampshire Cobb, 638,Constitution.” State v. 143 N.H. 650
(1999) omitted).(quotation If the in questionevidence has been obtained
only through the exploitation of an antecedent illegality, it must be
suppressed. Id.

purposeThe of the exclusionary rule is three-fold. State v.
Beauchesne, 803, (2005). (1)151 N.H. 818 It serves to: policedeter

(2)misconduct; the injuryredress to the privacy of the victim of the
(3)conduct;policeunlawful safeguardand compliance with State constitu­

protections.tional See id.

Nevertheless, there are exceptions to this rule. See id. at 817. For
instance, evidence will not be excluded “if the connection between the



208

the evidence is soand seizure ofdiscoveryand theconductillegal police
796,States, 468 U.S.Segurataint.” v. Uniteddissipateto theattenuated as

omitted). cases, to be resolved is(1984) questiontheIn such(quotation805
the evidence toillegality,“whether, primaryof theestablishmentgranting

thatofby exploitationcome atis made has beenobjectioninstantwhich
to be ofdistinguishable purgedsufficientlymeansbyor insteadillegality

(1963);471,States, 488371 U.S.Wong Sun v. Unitedprimarythe taint.”
Cobb, at 650.143 N.H.

Consti­Hampshireunder the Newheretofore decidedhave notWe
policein to an unlawfulresponsecrime committeda newtution “whether

the chain ofsufficiently to breakresidence is attenuatedentry into one’s
145, 151826 A.2dentry.” Brocuglio,State v.from the unlawfulcausation

however, and(Conn. 2003). have consideredjurisdictions,inCourts other
at 152exclusionary rule. See id.crime to theexceptiona newadopted

cases). responsethe to an unlawfulexception,this where(citing Under
(or same)attack threat ofphysical“has been aentry, search or seizure

crimeofficer..., that the evidence of this newcourts have... heldtheupon
9.4(f),AL., § atet PROCEDURELaFave CRIMINALis admissible.” 3 W.

2007). “[Fjederal(3d uniformlyalike haveand state courts464-65 ed.
relating tosuppressshould evidencethe that trial courtsrejected argument

officerspoliceviolence towardthe violence or threateneddefendant’s
entry.”a Brownor seizure or warrantlessto an unlawful searchsubsequent

2004)(Va. andDanville, 523, (quotationApp.606 S.E.2d 530 Ct.Cityv. of
1533, 1537omitted); v. 973 F.2dWaupekenay,see United Statesbrackets

1992).(10th Cir.
exclu-for this to thejustifications exceptiondifferentCourts advance

thatexplanationcommon is826A.2d at 152.sionary Brocuglio, “[T]herule.
” 9.4(f),LaFave, §supraaction.’ 3independentthe a ‘free andattack was

(N.Y. 1976).Townes, 402,465; 359 N.E.2d 406 OtherPeopleat see v.
(1) expectationhas a diminished ofare that: the defendantrationales

1538;officers, 973 F.2d atWaupekenay,in the of seeprivacy presence police
(2) exclusionary rule would not be servedpurposethe deterrent of theand

a crime against“in the accused has committedby it cases whereapplying
Doke, 171 P.3dmisconduct.” v.response police Peopleofficers in topolice

(Colo. 2007).237, 240-41

rationaleview, underlyingconcernspolicy [this last]In our “the
exceptionthe to theadopting crime]reason forpresent persuasive [newa

at 152. rationale of theBrocuglio,rule.” 826 A.2dexclusionary “[T]he
LAFAVE,extension to the extreme.” 3justifyrule does not itsexclusionary

9.4(f), objective exclusionaryof the rule is to§ at 465. limitedsupra “[T]he
toconduct[,] to citizens with a shield so asprovidenotpolicedeter unlawful
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responsein topoliceto threaten or harm officersrightafford an unfettered
Beauchesne,152; 151 N.H. at 818826A.2d atBrocuglio,the illegality.” cf.

arrest or detentionresisting illegallaw that even(noting purposethat of
justice, discourageofcrime to foster effective administrationconstitutes is

officers). the exclusion­Extendingofprovide safety policeand forself-help
an intolerable carte“gives a defendantary rule to these circumstances

societya forreaching high pricefar and too.... This result is tooblanche
Bailey,v. 691in misconduct.” United Statespay policeto order to deter

(11th (1983);1982), denied, see1009, cert. 461 U.S. 933F.2d 1017 Cir.
(7th 1994).1192, 1196 Cir. While wePryor,United States v. 32 F.3d

home, the to live in therein andrecognize sanctity right peace“the of the
interference, these do notillegal governmental rightsto be free from

againsta free-fire zone the on whim.”policeextend to turn a home into
1989).(S.D.Miskimins, 217, 222v.State 435 N.W.2d

entry[,that after an orWe decline to hold unlawful search seizure]
of crimes committed officerssubsequent against policeevidence

a rulesuppressed. producemust be Such would intolerable
correctlyresults. For a who that hisexample, person believed

unlawfully by policehome had been entered the could respond
and, rule,exclusionarywith unlimited force under the could be

effectively immunized from criminal forresponsibility any action
taken after that entry.

(Or. 1982).706,Burger,State v. 639 P.2d 708 TheApp. HampshireCt. New
compelConstitution does not such a result. Accord Accordingly,id. we now

join the of inoverwhelming weight authority adopting the new crime
exception exclusionaryto the rule. to exception,Pursuant this the trial

defendant,bycourt erred thatsuppressing evidence the after Officer
home,Collins’ entry allegedly pointedunlawful into his a at her.gun The

is, therefore,first criterion for the error ruleplain met.

We next address the second criterion: whether the trial court’s
rule,error “plain.” purposes plainwas For the of the error “an error plainis

if it was or should have been in governingobvious the sense that the law
clearly contrary.”was settled to the 156 424Lopez, (quotationsN.H. at and

omitted).ellipsis When the law is not clear at the time trialof and remains
appeal, byunsettled at the time of a decision the trial court plaincannot be

inerror. Id. “Plain” as used the error ruleplain synonymous“is with clear
omitted).or, equivalently, (quotationsobvious.”Id. As this court had never

rule,adopted exception exclusionarybefore a new crime to the the trial
error unequivocallycourt’s could not have been “clear” or obvious. See

(6thMelton, 545, 2007);Appx.United States v. 233 Fed. 547 Cir. United
(8th 1994) (where836,12Jennings,States v. F.3d 839 Cir. court had not
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issue, conclude that thea it was “unable toparticularaddressedpreviously
was, the Districthere, if there should have been clear to Courtanyerror

law”); Co., 615,v.Milbank 163P.3d 621Tschaggenycurrent Ins.under the
(Utah (where2007) toof collateral rule medical billapplication source

Utah,in trial court’s decisionimpressiona matterwrite-offs was of first
error”). Whab,But v.to the see United Statesplainnot “rise level ofcould

(2d Cir.) (“It to155, 158 for this Court find anmay appropriate355 beF.3d
precedent Supremein the from thebindingeven of‘plain,’error absence

Circuit, auniformly positioncircuits takenCourt or this where other have
Court.”),squarely presentedhas to this cert.on an issue that never been

(2004). therefore,criterion, is not met.denied, 1004 The second541 U.S.
inplain lightcontends that the trial court’s error was of ourThe State

Beauchesne, on this Inin it asserts is all fours with case.decision which
however,Beauchesne, questionwe not the atpresented precisewere with

and,unlawfully seizedhere. The defendant in Beauchesne wasissue
thereafter, Beauchesne, 151 appeal,N.H. at 815. On heresisted arrest.

to him resistingthat “the State be allowed forprosecuteconceded should
detention,” marijuana that or threwargued droppedbut that the he when
he cocaine that the later found hisduring flight policefell his and the on

806, 815-16. dicta,in weperson suppressed.should be Id. at While observed
crime, opinedid notresistingthat even an arrest constitutes a we asillegal

to that crime.appliedto the rule evidence of Id. atexclusionarywhether
creatingour dicta in Beauchesne could read as a newAlthough818. be

rule,theexception exclusionarycrime to “we do not believe that this
“clearlymade it as to render the settled.”language Lopez,[so] obvious” law

156 at 425.N.H.
thatconcluded the second criterion of our error test is notHaving plain

met, the the trialhold that State has failed to demonstrate that courtwe
error,plain plaincommitted error in this case. Absent we decline to

discretion the trial in this case.exercise our to correct court’s error

and remanded.Affirmed

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.


