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insimilar acts of misconduct the future. See Petitionjudiciary, preventand
Comm., 123, (2004); Thayer,151 126 PetitionJudicial Conduct N.H. ofof

(2000).177,145 N.H. 181
I respectfully dissent.

Department of Labor
No. 2007-411

Appeal of James Geekie & a.
(New Labor)Hampshire Department of

14,Argued: February 2008
22,Opinion AprilIssued: 2008



196

(Michael theP.A., E. Chubrich onof PortsmouthHarrigan,Chubrich &
orally), petitioners.for thebrief and

(DebraBoston,PC, Dyleski-of MassachusettsWagner Group,The Law
brief, Dyleski-Najjaron the and Ms.V. RosseauNajjar Stephanieand

theorally), respondent.for

Geekie, Roach, III, WilliamHicks, The James Williampetitioners,J.
Cornish, BrianIV, Roach, RichardRoach, Hughes,RobinJames

Hampshirea decision of the NewWarrington, appealand MarkManougian
(DOL) their claims under thedismissingofDepartment Labor

(1999(the Act), Supp.275-E &chapterAct RSAProtectionWhistleblowers’
2007). Division of Ports andDevelopment Authority,Peaserespondent,The

(division), affirm.cross-appeals. WeHarbors
facts, officerby hearingeither found the DOLfollowingThe which were

findingswith DOL’s andthe record and consistentsupported byor are
DevelopmentThe Peasebackground purposes.are recited here forrulings,

andinstrumentality “body politicand(authority) publicis aAuthority
(2003), instate,” 12-G:3,1 bycreated 2001 RSA 12-G:3the RSAcorporate of

2007).(2003(2003) &chapter Supp.of RSA 12-Gcarry provisionsto out the
2007)12-G:43, authoritythe the divisionI established within(Supp.RSA

duties,functions, andwhich, to the “formerthings,other succeededamong
authority,” RSA 12-G:42Hampshire] portof theresponsibilities [New

1957,262:1, see2007), pursuant to Lawswhich had been established(Supp.
(2003).12-G:2, XIXRSA
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The respondents are all members of the International Longshoreman’s
Union, (ILA).Local Roach, III,1947 Petitioner employedis also part-time
by the division as a harbormaster. ILA has been the historic labor forforce
line athandling the Market Street Marine of Portsmouth.Terminal/Port

Roach, III,Petitioner 2006,testified that for forty years prior Julyto ILA
lineprovided handling everyfor ship docking at the port.

division,Prior to the creation of the predecessor,its the HampshireNew
Authority,Port contracted awith stevedore tocompany act as terminal

operator provide services,and stevedoring including line athandling, the
(JohnMarket Clark)Street Marine Terminal. John T. Clark Company T.

held the 1998, (Bulkcontract prior August Loader,to Bulkand LLC
Loader) held the contract from that point until the inexpirationcontract’s
August 2000. Bulk Loader’s contract was the last given by the State for
exclusive rights performto stevedoring services at the Market Street
Marine Terminal.

ILA line handlers were employed by John T. Clark and Bulk Loader
theduring respective times those companies held the contract operateto

the terminal. The stevedore companies gave the line handlers their work
orders and issued their paychecks.

According to testimony Marconi,of Geno division,director of the after
the expiration of Bulk State,Loader’s contract with the Bulk Loader
continued to employ line untilhandlers its insurance coverage was about to
terminate. At point,that a representative of Bulk Loader “informed [the

that theydivision] were not going to renew their insurance policies, and
therefore, were not going to cover line handling anymore.” Testimony
before the hearing officer indicates that during roughly the same time
period, ILA solicited William Kennedy to start a company to act as a pay
agent so that ILA members could continue to work as the line-handling
labor force at the Market Street Marine Terminal. Kennedy founded
Portsmouth Shipping Cargoand Handling provideto line-handling labor at
the Market Street Marine Terminal. At some point, Portsmouth Shipping
and Cargo Handling ceased its role as pay agent aand company called Port
City Stevedore (Portand Line Handling, LLC City) took over that
function. It paid the ILA workers their wages, withheld taxes and issued
W2 statements.

15, 2006,On June petitioners Roach, III, and Geekie participated in an
investigation by the attorney general, giving, as alleged in their

“sworn,whistleblowers’ complaint, recorded testimony that [the Governor’s
nominee for division,director of the Marconi,Geno] was incompetent, not
qualified to serve Director,as Port and repeatedlyhad violated [RSA

354-A,chapter the AgainstLaw Discrimination].”
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Industries, atLLC arrived2006, by Grimmel14, shipa ownedJulyOn
Petitionertie-up.theperformnotline handlers didand ILAthe port

in” and thatcoming“we weren’tRoach, III, that he was toldtestified
handling.”linetaken overthat hadcompanyanotherwas“[t]here

withcomplaint2006, filed a whistleblowers’petitionerstheSeptemberIn
division, hadtheyand thatof theDOL, they employeeswerethatalleging

theas forpunishmentspecified amounts]wages [inthe loss of“suffered
Roach[, in theIII]andGeekie[petitioners]ofparticipationfaithgood

thatallegedThe petitionersMarconi.regarding”inquiryandinvestigation
LLCIndustriesto induce GrimmelNominee Marconi“allowedthe division
ILAof [petitioner]the“requires employmentthata contractto breach”

Marketdock at the [division’s]vesselswhenever Grimmel’slinehandlers
Terminal.”Street Marine

(1) thewhether:5, 2007, hearinga to determineDOL heldMarchOn
(2)division; standing,the havepetitionerstheemployeesare ofpetitioners

oractually reported participatedthemonlythat two ofit appearedwhere
them;affected all ofretaliationallegedbut thegovernmental inquiry,in the
Labor(3) by the Nationalpreemptedclaims arethe whistleblowerand

Act, theRelations andManagementAct the LaborRelations and/or
the United States Constitution.Clause ofSupremacy

officer found:hearingThe DOL

Theyemployees division].not of [theThe were[petitioners]
instead, Handling,& Linewere, Cityof Port Stevedoreemployees

de-[petitioners]all times. Theatpredecessors,LLC and its
wall”“paperas a“pay agent”of a “buffer” orscribed this use

thickness,of theRegardlessdivision].the union and [thebetween
At nodivision]....the union and [thea “wall” betweenthere was

handlingfor lineany person”“employ[ ]time [the division]did
of thetherefore, employerto theare not found bethey,and

[petitioners].

actuallynotthe “who didpetitionersfurther found thathearingThe officer
Finally, hearingAct. theunder thestandinglackedcomplaint”make a

inpointthis thepreemptionFederal atproof any“no clear ofofficer found
complaints.thehearing petitioners’officer dismissedTheproceedings.”

(2007).by RSA 541:13 Seegovernedof review isour standardappeal,On
(2003);RSA275-E:4, II83, 84Hosp.,Rehab. 149N.H.NortheastAppeal of

to(1999)(DOL “may appealed pursuantbein whistleblower casesdecisions
if it made an error541”). onlythe agencywe will reverse“Accordingly,RSA

evidence, thatsatisfied, of theby preponderanceif a clearof law or we are
Rehab., 149or unreasonable.” Northeastunjustorder wasagency’sthe

omitted). ... arefindingsfactualagency’s“Theat (quotationN.H. 84-85
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topresumed primabe facie lawful and reasonable and presumptionthis
may only by showingbe overcome a that there nowas evidence from which

Leonard,the agency 590,could conclude as it did.”Appeal 147 N.H. 594of
(2002) omitted).and(quotation brackets

2007)275-E:1,RSA I in(Supp. provides, relevant part, that the term
“ means and‘Employee’ everyincludes person maywho be permitted,
required, or by any employer,directed in consideration of direct or indirect
gain profit,or to inengage any employment.” The term “Employer” is

(1999)275-E:1,bydefined RSA II individual,to an“mean[ ] partnership,
association, corporation, legal trustee,representative, receiver, trustee in
bankruptcy, governmental entity, and commonany carrier who employs
any person. Employer shall anyinclude inperson acting the interest of an
employer directly or Inindirectly.” Appeal Northeast Rehabilitationof

1(a)Hospital, we 275-E:2,noted that “RSA clearly protects only an
‘employee’from prohibited actions of an employer.” Rehab.,Northeast 149
N.H. at 85. We therefore concluded that plain“the meaning of the term
‘employee’ inas used the Act encompasses only persons currently employed
by the employer.” Id. at 86.

petitionersThe argue that DOL inerred determining that the division
was not their employer as by 275-E:l,defined RSA because:

as Terminal Operator it retained control over all labor required
to dock and release ships, because it permitted[2] the [petition­

anders] other ILA members to perform line-handling priorlabor
14, 2006,to July and because it ‘indirectly’[3] employed the

[petitioners] by instructing port customers to pay wages aas
separate fee.

We address each contention in turn.
The petitioners 2001,assert that in the begandivision acting as the

operatorterminal at the Market Terminal,Street Marine “an economic
activity that has always required the labor of line-handlers like the
[petitioners].” petitionersThe further argue that “[the division] admitted
that it intentionally performed and conducted its Terminal Operator
business -withoutemployees performto essential inlabor: the words of...
Port Director ‘The[Marconi]: State of New Hampshire is the terminal

”operator but we sub out.’everything They contend that they “continued to
perform the necessary labor to dock and release ships at the employer’s

business,place of under the [the observationdivision’s] and ultimate
control.”

Even taking true,these assertions as they merely place the division
in positionthe generalof a jobsite.contractor on a agreeWe with the



200

“[cjontrol not,jobsitethe doesthat overof AppealsCourtWashington
a workers.the of subcontractor’showever, employmentoverconfer control

dutyout a tocarryis toanexplainnot howdoAppellants owner/contractor
employed by subcontractors.”discharge ofworkersretaliatoryfromrefrain

(Wash. 2004), reviewSeattle, 291, App.Ct.P.3d 29389Awana v. Port of
2005).(Wash.denied, 1228108 P.3d

exercised controlthat the divisionalso to contendappearThe petitioners
authority to fire line handlers.work and theof theirperformanceover the

that Port“Roach III and Geekie testifiedthatThey petitionersnote
theassistants, and controlled howMarconi, directedor hisDirector

labor, occasion Portand on at least onetheirperformedline-handlers
fire line-handler.”particularthat to onepowerMarconi exercisedDirector

denied that theevidence, however, not uncontroverted. MarconiwasThis
the line handlers’ work.performancecontrols ofdirects anddivision

operationseither he or the division’sRather, that whilehe testified
inberthing,is it isshipat the dock when aCummings,A1 is oftenmanager,

that there are no activities“mak[ing] suremanager,of propertythe role
to the Heproperty.”there that are detrimentalthat are conducted down

the dock someone fromship approachingthat a isfurther testified “[w]hen
withwould have a handheld radioPort, myself Cummings,or A1the either

in.” Hethe who is the vesselpilot guidingcontact withwhich we establish
the andpilotnetwork betweenare the communicationsexplained: “[W]e

use theCummingsthat he or wouldline handlers on the dock” andthe
to the line handlers.”pilotof the down“relay[radio to the instructions]

thebythat direction assertedThe officer foundhearing “[t]he
through instructionsmerely passwas to[petitioners] division]from [the

a exercisesquestion putative employerThe whetherships’ pilots.”from
McCarthyemployee is one of fact. Seeputativedirection and control over a

(1927),Souther, 29, byother Dane v.grounds37-38 overruled onv. 83 N.H.
Son,(1947) Inc.,&N.H. 294 and Hunter v. R.G. WatkinsMacGregor, 94

(1970). “presumed primaon this issue is to befinding110 243 DOL’sN.H.
Leonard, 594,reasonable,” 147 at and theAppeal N.H.lawful and offacie

no from which [DOL]have not shown that “there was evidencepetitioners
omitted).did,” (quotationconclude as it id.could

aever fired a line handler. “AshavingMarconi deniedSimilarly,
rejector thefact-finder, liberty acceptwas at tohearingthe officer

greatare entitled tohim he fit and his conclusionstestimony before as saw
(2007).445, Thus,451 theCorp., 156 N.H.weight.” Appeal Regenesisof

reject contrarydenial andofficer was free to credit Marconi’shearing
testimony.
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The petitioners thatargue they meet the definition of employees of the
“division because the division ‘permitted’ to earn wages[them] their at the

Port of Portsmouth by issuing identity tobadges each of the eight
[petitioners]” that themallowed to “enter the port security gate to tie up

go”and let ships docking at the port. They contend that the “undisputed
[division],evidence Director,demonstrates that the through its Port

powerexercised the ‘permit’to or exclude individual line-handlers from
entering the Port of Portsmouth to earn their wages.”

testimonyThe before reasons,DOL indicated that securityfor only
personsauthorized were permitted to enter the Market Street Marine

Terminal beyond the guard shack. Marconi testified personsthat would be
to theyauthorized enter Terminal,“[i]f have business to conduct at the Port

and that business is approved.” Marconi indicated that while a driver’s
license was usually sufficient identification for someone having business

terminal,with a tenant at the such as a scrap company or company,salt
security “procedures are ramped up a little bit more” when a ship is in.
Accordingly, testified,Marconi the division would “generally ask the
steamship agent provideto us with a list of maywho be making deliveries”
to the ship. Marconi stated that the division itself issued identification
badges, such as those issued to the petitioners, facilitate employees“[t]o of
companies that did regular business at the Port Terminal ease of access in
and out of the gate.” We note that the division introduced applications for
the identification badges from four of the petitioners (Geekie, Roach, III,
Roach, IV and Hughes), signed by each of them respectively and listing
Port City as their employer.

We do not read the term in“permitted” 275-E:l, I,RSA so broadly as to
encompass the mere security clearance at issue here. The United States

Court,Supreme interpreting similar inlanguage the Fair Labor Standards
Act, (2000),§§29 U.S.C. 201 et seq. noted that “[t]he definition ‘suffer or
permit to work’ obviouslywas not intended to allstamp persons as

who,employees without any express or implied compensation agreement,
might work for their own advantage on premisesthe of another.” Walling
v. Co., (1947).Portland 148,Terminal 330 U.S. 152 Johnson,In Legg v.

(W.Simmerman & Broughton, 576 2002),S.E.2d 532 Va. the Supreme
Court of Appeals of VirginiaWest reasoned that the language “any person
suffered permittedor byto work a person, firm corporation,”or Legg, 576
S.E.2d at (quotation omitted),537 should not “be taken so literally as to
reach an result,”absurd id. at 538.

instance,For the Court does not believe that the Legislature
intended that one who rents an landlord,office from a and who
becomes involvedin a monetary dispute landlord,with the should
be “employee”considered an of the landlord under the Wage
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suffersthe landlordbecausesimplyActand CollectionPayment
office.of the rentedto work outthe individualor permits

at 538.576Legg, S.E.2d

in literallanguage astatutoryinterpret“will notThis court also
v.Caytenresult.”lead to an absurdreading wouldsuch amanner when

(2007). not believe that647, 653 We doEnvtl. Servs.,155N.H.N.H. Dep’tof
in orderbadges,the of identificationintended that issuancelegislaturethe

portat theclearance, businessdoing regulartosecurity personsexpediteto
personsorthey line handlersterminal, persons,such bewould render

the forof divisionships, employeesto theprovisionsfuel ordelivering
Act.of thepurposes

after 2001 wasemployer“nominalassert that theirnextpetitionersThe
the‘pay agents’,the use of“[tjhroughthata andmerely pay agent,”

‘indi-therebyOperator,of a Terminalthe businessconducted[division]
the of’ RSAscopean withinemployer’‘in the interest ofrectly’ acting

law, is not a ‘person’a matter ofargues [it]that “as275-E:l. The division
nor is thereCity, employer,the [petitioners’]in the interest of Portacting

Portor otherwise—betweenrelationshipany anyevidence of —contractual
theCity [division].”and

hearingTheposition.the division’sfindings supportfactualDOL’s
agents, notby ships’ [the“were directedpetitionersfound that theofficer

the union tothe who contracted withagentsThe were onesships’division].
thistasks, supportsThe recordnothandling [the division].”lineperform

in a are handledarrangements port“all thetestified thatfinding. Marconi
Thus, steamship agent calls variousship.”for theby agent “[t]hethe

harbor; contactsentities, shipfor the into thearranges pilotingthe pilots,
theavailabilitythe ofcontacts the division “onCustoms” and alsoU.S.

handlingline and steve­addition, agent securessteamshipIn theberth.”
there are no contractualMarconi testified thatship.services for thedore

and thatand the divisionhandling companiesbetween linearrangements
to providehire that is ableany companyare free toshipping agents

of insurance.”“evidence
ofby testimony petitionerconfirmed thelargelywasThis evidence

III,Roach, who stated:

And whenship, shipof the the owner.works on behalfShip’s agent
in, needs of the vessel arethey anysee to it thatshipthe comes

water; ship’sIf stores.they theyif need fuel. needmet:
That paidservices. ishandlingit the lineencompassesAnd also

owner, the transactions withand he also handlesby shipfor the



203

operator paying wagesthe terminal and stevedore for the and the
well,charges, dockageState as the and and so forth.wharfage,

Marconi,The inpetitioners make much of evidence that the petition­
words,ers’ potential“instructed the customers to deal with”[the division’s]

ILA. Marconi testified:

have,We in the inpast, present,and even the we have told
terminal,thatpeople have come to our that there is a historic

labor force that inworkinghas been the area. These are their
names and phone numbers. You need to contact them and see if
you could work something out.

evidence, however,Such did compel hearingnot the officer to conclude that
the division was in theacting petitioners’interest of the employer, Port
City.

The petitioners next that inargue DOL erred tofailing apply the
“common agency division,law of to find and rule that the as the principal of
the [petitioners’] pay agent, equivalenthad the of a direct employment
contract with the [petitioners].” The division counters that because the
term “employer” Act,is defined in statutorythe “the definition must be

”applied rather than the ‘common agreelaw.’ We with the division.
“Generally, courts interpret phraseswords and that are indefined the
common law toaccording their common-law meanings, unless defined by
the in P., (1980)statute which they appear.” 791,In re Diana 120 N.H. 794

added),(emphasis denied, (1981),cert. 452 U.S. 964 overruled on other
grounds T, (2002).Inby Craigre 147 N.H. 739 We will not substitute the
common agencylaw of for statutorythe definition of “employee” to extend
the reach of the Chem., (2005)Act. State v. 794, 803Elementis 152 N.H.Cf.
(declining apply where,to common law definition “[b]y defining ‘abandoned
material,’ the administrative rule abrogates the common law definition of

”).‘abandoned’
reasons,For the foregoing we conclude that DOL did not err in finding

that the division did not employ any petitionersof the purposesfor of these
whistleblower claims.We note that the hearing officer found that petitioner

III“Roach atagreed, the thathearing, his Whistleblower’s Complaint was
not related to his part time employment with [the as adivision]

petitioners’harbormaster.” As the provefailure to their employee status
disposes claims,of their whistleblower we need not address their challenge

addition,to the ruling standingDOL’s on the Inissue. because the division
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the employ-if affirm onmoot webecomescross-appealthat itsconcedes
cross-appeal.issue, not reach itsment we need

Affirmed.

Duggan Galway, JJ., concurred.C.J., Dalianis, andBroderick, and
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