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insufficient prove exigency.). warrant,to The had aofficers time to obtain
they destruction,were not confronted with reasonably certain evidence

anyoneneither an officer danger,nor else was in and occupantsthe room’s
were not aware of untilpresencethe officers’ the knocked. Ifofficers there
were any exigency, theycircumstances createdapproaching bywere the
officers’ decision make their presenceto known rather secure athan search

“Ifwarrant. the officers in this case excusedwere from the constitutional
duty of theirpresenting magistrate,evidence to a it to thinkis difficult of
a case in Johnson,which it be required.” Therefore,should 333 15.U.S. at
I respectfully anddissent would thereverse trial court’s denial of the

suppress.defendant’s motion to
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(Daniel Muller,P.C.,Bisson, D. and& of Manchester Jr. John G.Cronin
brief, orally), the petitioner.on the and Mr. Cronin forCronin

(RussellLLP, R.Hatfield,& of Concord F. Hilliard and MatthewUpton
brief, orally), respondent.on the and Mr. Hilliard for theSerge

DUGGAN, thepetitioner, Barry appealsThe 0. the order ofUpton,J.
J.) the of the boardSuperior (Conboy, upholding planningCourt decision

(board) (Town), itsrespondent, Hopkintonfor the Town of to condition
his the cost toplan upon payingof his subdivision one-third ofapproval

Londonderry Turnpike (Turnpike).a of Branch We affirm.improve portion
21.1-acrefollowing petitionerThe reflects the facts. The owns arecord

of The in thisTurnpike Hopkinton. Turnpikeon the on the outskirtsparcel
by there aregravel Currently,area is a class V road surrounded wetlands.

includingthe thesingle-family along Turnpike, petitioner’s.five residences
2006, theAugust petitioner appliedIn the to board for subdivision

on hisreplacing existing single-familyHe the residenceapproval. proposed
thecreating four new residential lots. The board consideredproperty and

October,in andapplication public hearings September,at November
addition, andproperty,December In the board took a site walk of the2006.

chief, publicfireengineer,reviewed comments from the Town’s consultant
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committee, Bow,works director and road well from the of theas as Town
Concord,City of and Central New Hampshire Regional Planningthe

Commission.
Among developmentthe concerns raised was “access theto should

beTurnpike flooding.”closed due to The was estimated toflooding[the]...
occur approximately petitioner’s500 feet from the firedevelopment. The

instance,department, for was concerned about to anresponding emer-
gency should the Turnpike be closed. There was also concern about school

inbus access to the subdivision the event that TheTurnpikethe was closed.
board was informed that the had closedTurnpike floodingbeen for three

intimes in 2005 and three The publictimes 2006. works director estimated
“anytimethat 2-inches of rain the road needs to be[the town] receive[s]

closed duetemporarily throughto its elevation and its location a wetland.”
closed,When the is travelTurnpike throughresidents must Bow and

to closed,Concord access their when isproperties. TurnpikeEven the not
departmentthe chief of the fire noted that this location oneparticular “has

of the responsefurthest times.”
Additionally, the Hampshire RegionalCentral New Planning Commis-

sion opined petitioner’s developmentthat the would result in an additional
thirty-eight fortyto trips day,vehicle per mightwhich “warrant road
upgradings Hopkinton.”in The commission observed that “based on the
origins and trips residents,destinations of from the subdivision’s . . the.
majority of trips may be . .along Turnpike. heading generally[the]
northerly 1-89 or Hopkintontowards to center or Contoocook.”

At the hearing,November board members observed that thebecause
proposed development would double the ofnumber homes on the Turnpike
and would be on town,the outskirts of the board could thedeny application
if it found that the application would result in a or premature“scattered
subdivision... as would ordanger public health,involve toinjury safety or

byprosperity reason of the lack of... drainage, transportation, schools, fire
protection, or public services,other or necessitate the excessive expendi-
ture publicof for supply 674:36,funds the of such services.” RSA II (Supp.
2007). this, majorityGiven a of the petitionerboard believed that the

toneeded address “the of safetyissue aas result of the condition of [the]...
Turnpike,” byperhaps paying for a portion of the cost of theimproving
road.

At the December thehearing, board considered what was needed to
theimprove Turnpike. publicThe works director thatstated while he

planned to arebuild culvert along Turnpike,the he did not believe that this
alone would alleviate the flooding. petitioner’sThe surveyor and engineer
opined that “a bridgebox culvert or needed to therectify[was] situation.
The work requirewould the raising alongof the road with dredgingthe of
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The estimated costconcurred.engineerTown’sconsultantthe brook.” The
$300,000.$250,000 The publicandwas betweeninstalling a box culvertof

on thethe was notTurnpikethe board thatdirector informedworks
moreare roads that are“as there otherten-year scheduleimprovement

the votedhigher Ultimately,a boardheavily priority.”that of[are]traveled
bearpetitionerthat thewith the conditionapproveto the subdivision

a box culvert.installingthe cost ofone-third of
court, that this conditionarguingto thepetitioner appealed superiorThe

2007).674:21, concededpetition, petitionerIn his the(Supp.Vviolated RSA
674:21, “authority to off-siteV the board the assessgavethat RSA

in thisthat the costsdevelopers,”costs to but he assertedimprovement
“In thisproposeda nexus to his subdivision.case did not bear rational

contended,case,” has to the areaproposed project relationshiphe “the no
the and thiscontrary,in need of The trial court found torepair.”of the road

appeal followed.
decisions is limited. SummaSuperior planningcourt review of board

(2004).Tilton, 75, superior79 TheHumma Enters. v. 151 N.H.Town of
asfindings planning primathe of the boardcourt must treat factual facie

unreason­cannot set aside its decision absentlawful and reasonable and
2007).Id.; RSA The(Supp.an error of law. see 677:15ableness or identified

that, by theof the trial courtappealing party persuadingbears the burden
of the board’s decision was unreasonable. Summaprobabilities,balance
Enters., 79; by151 The theHumma N.H. at see RSA 677:15. review

it agrees planningis not determine whether with thesuperior court to
uponthere is evidence whichfindings,board’s but to determine whether

Enters., 151N.H.reasonably Summa Hummathey could have been based.
Id.equallyat 79. Our of the court’s decision is deferential.superiorreview

by theunsupportedwill the on unless it isuphold appealWe decision
Id.legallyevidence erroneous.or

need to thepetitioner argues upgradeThe first that because the
by development,not his the board couldTurnpike proposedwas “created”

of of thelawfully require pay improvingnot him to one-third the cost
V(a),condition, asserts, 674:21,violated RSATurnpike. Imposing this he

andpertinent existingin of facilitiesprovides, part: “Upgradingwhich
infrastructures, shallby development,the for which is not created newneed

He that it also the Town’spaid by impactnot be for fees.” contends violated
ordinance, an identical provision.which contains

law,questions ofapplication presentThe and of statutesinterpretation
757, 759155 N.H.Grafton,which we review de novo. Babiarz v. Town of

(2007). ofof we are the final arbitersstatutory interpretation,In matters
intent in the of the statute consideredlegislature’s expressedthe as words

statute,of ascribe theexamining languagea the a weas whole. Id. When
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plain theordinary meaning interpret legislativeand to words used. Id. We
intent from the not the legislaturestatute as written and will consider what
might have said add the fitlanguage legislatureor that did not see to
include. Id. These of apply zoningsame rules construction to ordinances.

Greenland, 600, (2004);Fox v. Town 151 N.H. 605 see Feins v. Townof of
715, (2007).Wilmot, 154 N.H. 719

Impact fees “are acharges by municipalityassessed to shift the forcost
capital improvements by developmentnecessitated a to the anddeveloper

HampshireLoughlin,new P. Practice,residents.” 15 New Land Use
Planning Zoning (3d 2000).17.01,§and at 221 ed. They “functionallyare
the same as developer traditionallythe partexactions made as of the

674:21,orsubdivision site review process.” Id. RSA V an feeimpactdefines
as “a orfee imposed uponassessment development, including subdivision

...,building in[or] construction to helporder meet the needs occasioned
by that development for the improvementconstruction or capitalof
facilities owned operated byor the municipality, including public... road
systems.”

“canImpact fees only requiredbe to the extent [they]that abear[ ]
‘rational nexus’to the needs by projectcreated the being byconstructed the

17.04, V(a)§landowner.” Id. Thus, 674:21,at 225. RSA provides that the
anamount of feeimpact must be “a proportional of municipal capitalshare

improvement whichcosts is reasonably related to the capital needs created
by the development, and to the toaccruing developmentbenefits the from
the capital improvements by 17.05,financed the §fee.” See id. at 227-28
(statute incorporates rational test developed law);nexus at common

Inc.Props., Plainfield, 817, (1977)v. Town 117Land/Vest N.H. 823of
(under law,common subdivider compelledcould be to bear that portion of
cost that bore a rational nexus to the by specialneeds created and benefits

subdivision) (decidedupon enacted).conferred before RSA 674:21 Onlywas
a municipality that has anpassed feeimpact mayordinance anassess
impact (2000).fee. v. 382,Simonsen Town 145Derry, N.H. 386-87of

ifEven a municipality ordinance,does impactnot have an fee
however, it may require “developers payto an exaction for the ofcost

improvementoff-site byneeds determined the board to beplanning
fornecessary the occupancy any portion 674:21,of of a development.” RSA

V(j). fee,anLike impact anythe amount of exaction amust bear rational
Loughlin,nexus to the §needs created theby project. 17.04,supra at 225.

Thus, 674:21,V(j) providesRSA that the amount anof exaction “shall be a
proportional share of notmunicipal improvement previouslycosts assessed
against developments,other bywhich is the development,necessitated and
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developmenttheaccruingto toreasonably related the benefitswhich is
exaction.”byfinanced theimprovementsfrom the

in RSAexclusively singleon a sentencefocusingpetitioner,The
ordinance, itargues that674:21,V, analog in the Town’sand its identical

ofportionhim to a of the costrequire payfor board toillegalwas the
Turnpiketheimprovingthe need forimproving Turnpikethe because

inphrasesordo not read wordsapplication.his “Wepredated subdivision
Kaplan,isolation, Appealin context the entire statute.”but rather the of of

(we(2006) omitted); Feins,296, 299 154N.H. at 719see(quotation153N.H.
whole,from its construction as azoningof ordinancemeaningdetermine

phrases).words andby construingnot isolated

674:21,context, in RSA and the Town’sIn the Vprohibition
existingto forimpact upgradesfees toagainst imposing payordinance

only upgradeswhen the need for suchappliesfacilities and infrastructures
As as the need fordevelopment. longrelated” to the new“reasonablyis not

the thedevelopment,to new bothupgrade “reasonablythe is related”
toimpactthe the to assess an feestatute and Town’sordinance allow Town

solelyit. are because of thehelp improvements requiredfor thepay Where
municipalityfor a to themay permissible requireit bedevelopment,

KBW, Inc. v.improvements.to the total cost of Seesubdivider bear
(1975). here,394, Where, the392, improve­asBennington, 115 N.H. 395

development, maynot of the the Townrequired solelyments are because
to “a share” of their cost.only require proportionalthe subdivider bear

674:21, V(a). Only improvementsthe for the noRSA when need bears
relationship development municipalityto the is theproposedreasonable

portionto for a of the cost ofprohibited requiring payfrom the subdivider
the improvements.

case,In the the the determinationsupportsinstant record board’s
improvements reasonablythat the need for the to the was relatedTurnpike

evidencepetitioner’s proposed development. uponto the Based the before
it, reasonably that the of morethe board could have found addition four

necessaryitTurnpike upgradeon the made to it now.The boardresidences
the“[ejxposingcould have determined that more households toreasonably

vehicles be unable to when theiremergency respondrisk that would
hazard, andexistingwere therequired” magnified Turnpike’sservices

Zukis v.imperative Turnpikemade it that the be now. Townimproved of
(1992).Fitzwilliam, 384, the conditionAlthough Turnpike’s135 N.H. 389

“aapplication,the submitted his subdivisionpetitionerexisted before
anticipatedwell realities whenboard must consider current as asplanning

Id. and bracketsapproval.” (quotationon a for subdivisionruling request
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under bothauthority,omitted). had thethat the boardwe holdAccordingly,
payto aordinance, therequire petitionerto674:21, and the Town’sVRSA

Turnpike.theimprovingthe cost ofofportion

it found thatwhenthe board errednext asserts thatpetitionerThe
proportionalhisrepresentedTurnpiketheimprovethe cost toofone-third

of anof the costshareproportionaldeveloper’sIn aassessingshare.
Props.,factor can be determinative.”single Land/Vest“[n]oimprovement,

developer’sadeterminingrelevant toInc., at 824. Factors117 N.H.
include, aremay butimprovementsthe cost for roadshare ofproportional

maintains the(1) currentlytownto which thethe standardlimited to:not
(3)subdivision; trafficpotentialthe(2)road; proposedof thefrontagethe
(4)subdivision; andthe charactertheby proposednecessitatedincrease

(5)road;the andbyservedneighborhoodof thedevelopmentforpotential
normally traffickingfronting on orpresentlyof residencesthe number

these roads. Id.
exclusivelybecause it reliedthat the board erredcontendspetitionerThe

the number ofnearly doublewoulddevelopmentthe fact that hisupon
does notThe recordjustify the fee assessed.Turnpikethe tohomes on

share,proportionalcalculating petitioner’sIn thethis contention.support
of thethe characterconcerningevidencealso consideredthe board

current condition.Turnpike’sthe and theby Turnpikeservedneighborhood
inchildren livedschool-agedobserved thatid. the boardSpecifically,See
inthe Turnpikeand noted thatTurnpike,the residences on thesome of

floodingbecause ofroad that was closedgravelwas a scenicHopkinton
Bow,Elsewhere, paved.in the isTurnpikein last asyear.three times the

emergencythat vehiclesalso examined the additional distanceThe board
closed, thewhen it is andTurnpiketravel to access residencesmust

theportionon this ofemergency propertiestime of vehicles toresponse
Turnpike.

therefore,reasons, hold that the trial court didall of the above weFor
theapprovalto condition its ofit the board’s decisionupheldnot err when

the to theimprovehis one-third of costupon payingsubdivisionpetitioner’s
Turnpike.

Affirmed.

Galway Hicks, JJ.,Dalianis, concurred.Broderick, C.J., andand


