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(ThomasKelly Ayotte, attorney Bocian,A. general E. onattorney, the
orally),brief and for the State.

Rothstein, deputy defender, Concord,David M. chief of onappellate the
orally,brief and for the defendant.

Broderick, defendant,C.J. The Luis A. Rodriguez, appeals from an
J.)order Superiorof the (Vaughan,Court hisdenying suppressmotion to

possessionevidence of his of drugs,controlled discovered a ofas result a
entry by policewarrantless the into his hotel room. We affirm.
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I

found, facts. On thefollowingthesupports,or the recordThe trial court
1, Roberts of the2006, Lecuyer CorporalandSergeantevening of March

ata recent theft theDepartment investigatingwerePoliceLebanon
the hotel’s fourthInn. individuals onEconomy questioningAfterAirport

aoccurred, stairway tofloor, policethe theft the officers descendedwhere
there, thesmelled odor ofhallway theytheenteringthe third floor. On

hallway, they conclusivelydown themarijuana.” walkingAfter“burning
outside Room 308.strongest immediatelythat the odordetermined was

peopleand the voices of severalpartywhat sounded like a smallHearing
room, the rightthemselves on andpositionedinside the the officerstalking

door, beingand to avoid seenthe both to themselvesprotectleft sides of
Sergeantrespondedsomeone to a knock.peepholethe door’s whenthrough

insideon several times and as the voices theLecuyer then knocked the door
lowered, out thereperson say,the heard one “Check forwere officersroom

room,thethey responseno from inside thepolice.”the When received
door, ascontinued to knock on the identified themselves membersofficers

openedand the door beof the Lebanon Police ordered thatDepartment,
they “scurry-that could hear someoneimmediately. The officers testified
After theknocking, policearound the room.ing” running repeatedor inside

door, openedif the it beopen byannounced that someone did not would
force.

knocked,after the policeto two and one-half minutes first theTwo
the six ten inches. Both officersopened approximatelydefendant door to
recognized previoushim from arrests andthey drugtestified that investi-

room,thethey marijuanathat a haze of smoke insidegations, and observed
room,into the The officers entered the and orderedhallway.which wafted

to sit on theirand two other individuals the bed with handsthe defendant
room,securing they drug paraphernaliavisible. After the where observed

view,in thecontraband officers obtained a search warrant.plainand other
warrant, andthey drug drug-execution of the foundUpon substantial

material.related
trial, unsuccessfully suppressto the moved to thePrior defendant

seized, from an warrantlessclaiming illegal entryevidence it was derived
motion,In thedenyinginto the hotel room. the trial court stated:

circumstances, actedat the of the the officersLooking totality
to into the The officersreasonably prior entrytheir hotel room.

from and heard aburning marijuana comingsmelled the room
reasonable, fact that theconsideringsmall inside. It theparty is

was, moment, destroyed,that forbeingevidence of the crime at
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the knock on enter a warrant. Theofficers to the door and without
exigency, knockingdestruction evidence not onof the was the the

the door.

trial,After a bench the was the ofdefendant convicted of felonies
heroin, cocaine, marijuana toof and with intent sell. See RSApossession

318-B:2, (2004). appeal:26 This followed.

II

The defendant that the court in hisargues denyingtrial erred motion to
(1)suppress marijuanawhen it: ruled that odor of burningthe created

circumstances,exigent toallowing policethe enter his hotel room without
(2)warrant; rejecteda and thatargument exigency mayhis whatever have

existed arose the policefrom officers’ decision to knock on the door and
announce their rather watchpresence, theythan to the room while secured

searcha warrant. Consequently, he contends that the warrantless entry
I,violated his asrights guaranteed by Part Article 19 of the New

Hampshire Constitution and the Fourth Amendment the Unitedto States
Constitution,Constitution. We first address his claim under the State State

Ball, 226, 231(1983),124v. N.H. cite federal foropinions guidance only,and
atid. 232-33.

When a trial onreviewing suppress,court’s a motionruling acceptto we
trialthe findings theycourt’s factual lack in thesupportunless record or
clearly Stern, 705, (2004).are erroneous. State v. 150 N.H. 708 Our review

the legal conclusions, however,of trial court’s is de Id.novo.

I, Constitution,Under Part Article 19 of our State warrantless
entries are per illegal theyse unreasonable and fallunless within the
narrow judiciallyconfines of a exceptioncrafted to the warrant require­

Pseudae, (2006).196,ment. State v. 154 N.H. 199 StateThe bears the
burden of aproving by preponderance of the such entryevidence that an

within Stern,falls one of these exceptions. See 150 at 708. AtN.H. issue
here is the “exigent exception,circumstances” which has two elements:
probable exigentcause and circumstances. See id. As the defendant
concedes that inpolicethe this had probablecase cause “to believe that

inside roompeople possessedthe hotel a user ofquantity marijuana,” we
need not further address that We turnelement. our attention to whether
exigent circumstances existed.

“Exigent circumstances exist the police compellingwhere face a need
action,” Pseudae,for immediate 154 200,official N.H. at aand risk that “the

delay by obtainingcaused a search warrant would create a substantial
threat of danger publicimminent to life or safety or likelihood that



104

added).Stern, (emphasis150 N.H. 709destroyed,”be atwillevidence
totality of thebyis thejudgedcircumstances existexigentWhether

of the trial court. Id. Wecircumstances, and is a fact forlargely question
itfinding exigenttrial of circumstances unlesswill disturb the court’snot

Id.clearlyis erroneous.

Ill

marijuanaburningif the odor of isnot decidedpreviouslyWe have
circumstances, note three atthingsand weexigentsufficient to establish

First, trial court’sanalysis. findingwe review thethe outset of our because
circumstances, notthe the we need decidetotalitya context of ofwithin

se.exigent perif an odor circumstanceshere such establishes
inSecond, marijuana,case the odor of contrast“burning”this concerns

regarding theirmarijuana. policeto Both officers testified“burned”
burningin smell” ofdetermining potent, strongerthe “moreexperience

marijuana,”as the smell of “stale or older burnedmarijuana, opposed to
See,inmarijuana night question. e.g.,smelled on thethey burningand that

(Colo. 2006) (smellAarness, 1271, of previously150 1278v. P.3dPeople
marijuana exigent justifying policedid circumstancespresentburned not

for oneapartment already exceptoutside otherentry occupantswhere
anydid not indicateperson asleep upstairs; marijuana“the smell of burned

(2007).denied, 54destroyed”),was cert. 128 S. Ct.beingrisk that evidence
Third, the in thisarguing totalityin that the of circumstances case

finding equates expectationa the defendant theaugurs against exigency,of
inof room with theiroccupant personsof the of a hotel that of ownprivacy
Watson,same,that the v. 151citinghomes. He contends we have held State

(2004); disputethe not his For the purposesN.H. 537 State does contention.
assume,only, partiesof we without that the areappeal deciding,this

C.J.,(Broderick, (preciseconcurring specially)But see id. at 542correct.
in atinterest a hotel motel room not issueprivacynature of defendant’s or
analysisof the remains antotalitywithin circumstances and undecided

state).inissue this
(S.D.Hess,cite State v. 314Both the defendant and the State 680 N.W.2d

2004), in courts have reached differentdetailingas cases which results
burning marijuana exigentwhether the circum-regarding providesodor of

Hess, atjustifying entry, (citinga warrantless see 680 N.W.2d 325stances
cases). the jurisdictions reachingMore recent have added to ofeases list

State,in 122example,on this v.varying results issue. For Rideout P.3d 201
2005), the that(Wyo. Supreme WyomingCourt of concluded sufficient

justify police entrycircumstances existed to officers’ warrantlessexigent
residence the officers the odor ofprivate burninginto a where detected

residence, presencethemarijuana emanating from inside the and officers’
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bywas occupants. “Any easilynoted the evidence could have been
destroyed the would have had an to obtain aopportunitybefore [officers]

Rideout, Duran,122search warrant.” at 208. In v. P.3dP.3d State 156 795
(Utah 2007),however, Supremethe of Utah that detectableCourt found the

alone,burningodor of ismarijuana inadequate, standing supportto a
belief thatby policereasonable officers the destruction of evidence is

Duran, Instead,“sufficiently certain.” 156 P.3d at 797. the stated:court
marijuana“The of burning byaroma must be some evidenceaccompanied

suspects evidence,that the disposing opposed casuallyare of the as to
it. . . .”consuming Id.

Both recognize jurisdictionsthe defendant and the State that those cited
in holdingHess as that “the smell of evinceburning marijuana does not a

gravesufficiently offense to a ajustify entering residence without war-
rant . . . indone so on the distinction between minor[have reliance] and

byserious theoffenses made United States Court inSupreme Welsh v.
Wisconsin, (1984),”466 Hess,U.S. 680740 N.W.2d at 325.Both parties also

thatacknowledge Supremethe Court later Welshclarified with its decision
(2001).in McArthur,Illinois v. 531 U.S. 326

Welsh,In the CourtSupreme stated:

circumstances,Our hesitation in finding exigent especially
issue,when inwarrantless arrests the home are at is particularly

whenappropriate the whichunderlying offense for there is
probable cause to relativelyarrest is minor. agentsBefore of the
government home,may sanctityinvade the of the the burden is on
the government exigentto demonstrate circumstances over-that
come the presumption of unreasonableness that to allattaches
warrantless government’shome entries. When the onlyinterest is

offense,to arrest for a minor that ofpresumption unreasonable-
rebut,ness difficult governmentis to and the usually should be

allowed to make onlysuch arrests with a warrant uponissued
probable bycause a neutral and detached magistrate.

Welsh, (citation omitted).466 U.S. at 750 Welshconcerned the warrantless
entry of a home “in to preventorder the loss of evidence [of the defendant’s
blood alcohol level concerning] nonjailablethe traffic offense of driving

McArthur,while omitted).intoxicated.” 531 atU.S. 335 (quotation
McArthur,In officers,police probablewith cause to believe that the

defendant had marijuana home,hidden in his himprevented from entering
the for approximatelyhome theytwo hours while obtained a search
warrant. at ConcludingId. 328. that the officers’ actions were reasonable
and Amendment,did not violate Fourththe Supremethe foundCourt
“significant distinctions” between “nonjailable”the evidence of offenses at
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case,at in theWelsh, “jailable”of crimes issuein the evidenceissue with
‘jailable’ offense wasto evidence of apreserve“the needand held that

theupon entrythe thatjustifyto restrictionsufficiently pressingorurgent
addition,McArthur, notedat 336. In the Court531 U.S.police imposed.”

that:

athis has held unlawfulno case in which CourtWe have found
cause and wassupported by probablethattemporary seizure was

the police diligentlythe of evidence whiledesigned preventto loss
time.periodin a reasonable ofobtained a warrant

at 334.Id.

analysisif our circumstancesexigentWe need not decide here
nonjailable offenses.jailablea andstrict differentiation betweenrequires

State, however, ofexamining totalitythat thewith the whenagreeWe
circumstances,exigent upona of reliancefindingcircumstances behind

Further, tend toplaceout of in of McArthur. weappears lightto beWelsh
in least intimationjurisdictions that see McArthur at theagree with those

home, itentries theany bright“that if line exists for warrantless into
thanjailable nonjailableand offenses rathershould be drawn between

misdemeanors,” Com., 297,605 307Cherryfelonies and v. S.E.2dbetween
cases).(Va. 2004); Rideout, 122 Thesee also P.3d at 210App. (citingCt.

injailableno the is a thismarijuana, quantity,of matter offensepossession
318-B:26, 11(d) marijuana a class A(possessionSee of isstate. RSA

(2007)(class651:2,11(c)misdemeanor); byA misdemeanor punishableRSA
year).not to exceed oneimprisonment

jurisdictions findingby reasoningWe are also the of thosepersuaded
itself that evidence of criminalburning marijuana proofthat the odor of “is

cases);Hess, see alsodestroyed,” (citingis 680N.W.2d at 325beingconduct
(Wis.) (“The621, marijuanaodorHughes, strongv. 607 N.W.2d 628 ofState

the apartment openedthat hit the officers as door to the defendant’s was
likelyrise to that the evidence—wasgave druga reasonable belief —the

. .by consequently destroyed.the and .being occupantsconsumed
destructible.”), denied,cert. U.S.Marijuana drugs highlyother are 531and

(2000). this is in with ourreasoning856 believe closest consonanceWe
caserelated law.

Stern, 709-10, affirmedin 150 N.H. at we the defendant’sexample,For
and while intoxi­negligent aggravated drivingconvictions for homicide

in thatfindingthat trial court had not erred itscated. We concluded the
ofjustified takingcircumstances the warrantless the defendant’sexigent

in a searchsample delay obtainingwhere there was an inherentblood
710, recognized that “alcohol metabolizedat id. at and we isnight,warrant
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tochemically changed byor blood so as render blood alcohol content
time,”or atpassage (quotationdiminished undetectable with the of id. 709

(2007)(noomitted); Steimel, 141, 148see v. N.H.also State 155 distinction
the Indrugs).between metabolization of alcohol and controlled the instant

case, we policebelieve that the continued detection of the odor ofofficers’
room,burning marijuana coming theyfrom the defendant’s hotel as waited

hallway,outside in gavethe rise to a reasonable belief that the evidence
consumed, and,continued to consequently, bybe thedestroyed room’s

occupants.
Further, we have held as a matter of law that “exigent circumstances

inexist cases an easily disposable illegalwhere is being packagednarcotic
in small quantities and is housed in residential withdwellinga traditional

(1992)Matos, 410,plumbing.” State v. 135 412 (reversingN.H. trial court’s
suppression of evidence obtained policewhen executed valid search war­

rule).rant without conforming to “knock and announce” While Matos
cocaine, id.,involved “street quantity packages” parallelsof the with the

instant case are inescapable. LecuyerOfficers and Roberts smelled the
of marijuanaodor burning from theemanating room,defendant’s hotel

giving rise to a reasonable belief easily disposable illegalthat an drug was
being consumed theby occupants and consequently destroyed in the
smoking process. The officers that theytestified heard the voices of several
people intalking the room and what sounded like a party.small The officers
had no reason pointat that to marijuanabelieve that the being burned was
in a quantity any thangreater personalthat for ofuse the room’s
occupants. Sergeant Lecuyer testified that he was withfamiliar the Airport
Economy Inn and that each room in the hotel had plumbing,“indoor a toilet

sink,facility, Santana, 798, 804(1991)water.” v.running See State 133N.H.
with(agreeing trial court that the Fourth I,“[w]hile Amendment and Part

Article 19 are not relaxed for drug investigations, ofthe ease destruction of
that evidence sets the framework for the exigentdetermination of circum­

omitted)).(quotationstances”

sum,In uponbased the of offense,seriousness the thatand the delay
caused by aobtaining search warrant would create the likelihood that

of marijuana possessionevidence be destroyedwill by burning, we hold
that the odor burning marijuanaof may, within totalitya of the circum­

analysis,stances rise togive exigent circumstances ajustifying warrantless
entry by the police.

IV

above, however, not,Our holding, itself,is by dispositive in this
case. No single factor controls our intoinquiry exigentwhether circum­

exist; instead,stances our review the totalityof of the circumstances
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of the officers’policethe overall reasonableness“includes an examination of
omitted). Further, the primaryentry,” (quotationsto the id.priorbehavior

Clearly,Id. at 805.is the came about.”inquiry exigencyof our “howfocus
in theirjustifyorder warrantlessmay exigencythe not create the topolice

naturally arises andboundary exigencythe an which“yet betweenentry,
topreviously pointedunclear.” Id. We havean which is created isexigency

as in that review. First:guidepoststwo factors

forample gettingor of anpresence opportunityabsence[T]he
inImplicitto our thispertinent inquiry.warrant isa search

that does not haveacknowledgementis an an officerconsideration
pointat the cause isprobableto obtain a search warrant

ofLikewise, failure to avail himself anestablished. an officer’s
automaticallya warrant will notearly opportunity to obtain

exigenthim from on circumstances.relyingpreclude

omitted).Id. and citations Second:(quotation

circumstances,totality of the we con­reviewingWhen the
exigency upon bythe to the relied the Statedegreesider which

however,stress, extent toforeseeable. We that the whichwas
madewas at the time the decision was toexigency foreseeable

not, itself,bya warrant controlforego postpone obtainingor does
triggered byof a warrantless thatlegality subsequentthe search

exigency.

omitted).(quotationId. at 806 and citation
Here, the Inn on thepolice Airport Economy eveningthe officers went to

1, 2006,of to a theft that occurred on the hotel’sinvestigateMarch had
floor one week earlier. none of the individuals onapproximatelyfourth As

floor the officers had valuable information forquestioned by anythe fourth
toinvestigation, stairwaythe theft the officers descended a the thirdpolice

hallwaycontinue their On the of the thirdinvestigation. enteringfloor to
marijuana.floor, burning walkingsmelled the odor of After down thethey

comingthat the from thehallway, policethe officers concluded odor was
room, theand sounded like a andpartydefendant’s heard what small voices

people talking standingof in the room. While were outside thetheyseveral
room, theguest byof the defendant’s a hotel walked and told officersdoor

there,”whyknew and the odor of the[they] burningthat “he were that
marijuana comingwas from that room. both officers knew theAlthough

Sergeant Lecuyerfrom andprevious drug investigations,defendant arrests
door,that to on the hotel neither officer hadprior knockingtestified room

Further,identityinto the of the theany inquiry occupants.made room’s
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any knowledgerecord is of that either had thatanydevoid evidence officer
prior openingthe defendant one of room’s to his theoccupantswas the

door.
(1)we to eitherAccordingly, nothing policesee establish that: the

(2)unreasonable;prior entryofficers’ to the there was amplebehavior was
the have a searchopportunity police priorfor to obtained warrant to

theythe situationencountering presented when entered the third floor or
emanated;burning marijuanaascertained the room from which the odor of

(3) byor the situation encountered the officers when the defen-outside
roomdant’s was foreseeable to their arrival at the hotel. See Mendezprior

(Colo. 1999)275,People, (exigent justifiedv. 986 P.2d 282 circumstances
officer,police premiseswarrantless search where on motel to investigate

inadvertentlyunrelated complaint, burning marijuanaencountered odor of
room;coming from inexigencies arisingmotel case were not foreseeable

a readilyand warrant could not have therebeen obtained where was no
that officer apoliceevidence “made deliberate decision to to the motelgo

use”), denied, (2000);in order to gather drugevidence of cert. 529 1070U.S.
Santana, rely133N.H. at 807 on an(policemay exigency”not “expectedcf.
justify entryto warrantless into apartment “police,defendant’s where with

cause, warrant,ample probable reflection,obtaintime to a and time for
to apursuechose course of action which knewthey at the outset [would]

apresent situation an arequiring emergency person’sentrance into
home”).

V

review,Given our standard of totalityand the of the circumstances
case,inpresented saythis we findingcannot that the trial court’s of exigent

clearlycircumstances was erroneous. policeThe officers at thewere hotel
to conduct a non-related theft theirinvestigation; presence was not a
pretext drug theft,for a investigation. investigatingWhile the the officers
inadvertently smelled of marijuanathe odor burning emanating from a
hotel room. It sounded like room bythe was occupied peopleseveral having

small party,a risegiving to a reasonable that an easily disposablebelief
illegal drug, possessionthe jailable state,of which is a offense in this was
being byconsumed the occupants and inconsequently destroyed the
smoking process. The officers had no marijuanareason to believe that the
being presentburned was in quantities any than forgreater personalthat
use, and the that inofficerswere aware each the aroom hotel had toilet and

Prior knocking door,sink. to on the hotel room neither officerhad made any
inquiry into identitythe of the room’s noroccupants, were the officers

defendant,that byaware the who was bothrecognized of them as a known
drug dealer the opened,when door was of the occupants.was one room’s
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unreasonable; there wasentrythe notpriorofficers’ to wasThe behavior
encounteringpriorto a search warrant toample opportunitynot an obtain

by wasand situation encountered the officersthepresented;the situation
sum,In need forgiventheir at the thenot to arrival hotel.priorforeseeable

a searchby obtainingthe the causeddelayimmediate and risk thataction
bemarijuanathe that the evidence wouldwould create likelihoodwarrant

in of thecase, error the trial court’s denialdestroyed in this we find no
States,See, 333e.g., v. Unitedsuppress.defendant’s motion to Johnson

(1948) is,10, 14 (“Crime, own ofprivacy quarters,even in the of one’sU.S.
course, crime to begrave society,of concern to and the law allows such

proper showing.”).reached on
finding exigentthat the trial court’s of circumstancesHaving decided

on the hotel room door waspolice knockingto the officers defendant’sprior
erroneous, thatclearly argumentwe not address the defendant’snot need

exigent onlycircumstances created after the officerspolicesuch were
and their But v.presence. cf., e.g.,knocked on the door announced State

(“New(1985)Jones, 515, officers,police127 518 beforeHampshireN.H.
knock, then-­forcibly entering dwelling, identifya should themselves and

22, 23admittance.”); Bayko,and United v. 774F.2dpurpose, demand States
1985) (“It(1st not a to call aimproper police particularCir. is for officer at

and admission the a orpurpose investigating complainthouse seek for of
omitted)).conducting (quotationother officialbusiness.”

providesBecause our State Constitution at least as much asprotection
circumstances,does the under see State v.Federal Constitution these

304, (2001);McArthur, 330-31,147 306 at we reachSeavey, N.H. 531 U.S.
the same under the Federal Constitution.result

Affirmed.
GALWAY,JJ., concurred; Hicks, J.,Dalianis and dissented.

J.,HICKS, dissenting. I the trial misappliedBecause believe that court
test,exigent respectfullythe circumstances I dissent.

reviewing ruling suppress, acceptWhen a trial court’s on a motion to we
theytrial the recordfindings unsupported bythe court’s factual unless are

(2006).Pseudae, 196,are N.H. Theclearlyor erroneous. State v. 154 199
Here,subjecttrial court’s are to de novo Id. thelegal conclusions review.

in Ifindings support Accordingly,trial court’s factual lack the record. would
itsreverse conclusions.

matter,an I the majority, purposes appeal,As initial note that for of this
assumed, deciding, expectationthe of theprivacy occupantwithout that of

personsof a hotel is to that of in their own Stateequivalentroom homes. Cf.
(2004)Watson, 537, the a(agreeingv. 151 N.H. 540 with defendant within

in atotality analysisconsent that “the interestprivacyvoluntariness of
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home”). then,hotel comparableroom is to that of the thePresumably
majority entrywould allow into a theuponwarrantless home based facts

subjectbefore that search aus. Given of home is to a particularly“[t]he
stringent requirement expecta-warrant because the has aoccupant high

199,Pseudae,tion of 154privacy,” N.H. at such a isprecedent unsettling.
I, 19,Under Part Article warrantless entries are seper unreasonable and

illegal they exceptionunless fall within a definedclearly to the warrant
requirement. See id. The State bears the burden of proving by prepon­a

entryderance of the evidence that such an falls within an Stateexception.
Stern, 705, 708(2004);v. N.H. Wisconsin, 740,150 see also Welshv. 466 U.S.

(1984)749-50 (noting that “the apolice heavybear burden when attempting
searches”).to an mightdemonstrate need thaturgent justify warrantless

My review of the record shows that the State failed to meet that burden. To
me, a failure to overturn trialthe court ofeffectively proofshifts the burden
to the defendant.

“Exigent circumstances exist policewhere the face a compelling need for
immediate action and a risk that the inherent indelay obtaining aofficial
warrant presentwill a substantial threat of imminent todanger life or
public safety or acreate likelihood that destroyed.”evidence will be
Pseudae, added).154 N.H. at (emphases200 exigentWhether circum­
stances exist is ajudged by totality Stem,of the circumstances. 150 N.H.
at 709. totalityThis review an“includes examination of the overall
reasonableness of the police officers’ behavior to theprior entry,” but no
single Santana, (1991)factor v.inquiry. 798, 804controls the State 133N.H.

omitted). Thus,(quotations although the trial uponcourt relied heavily its
view conduct,of the ofreasonableness the officers’ that factor alone is not
conclusive exigency.of

The requirement of a compelling need for immediate official action
theunderscores limited nature of exigency exception.the If tooapplied

liberally, exigency exceptionthe readily swallows the rule that warrantless
Ricci, (1999).entries are seper 241, 244unreasonable. See State v. 144N.H.

(andIt is the I,instead Fourth Amendment Part Article the19 of New
Constitution)Hampshire construction,that “should receive a liberal so as

to prevent stealthy encroachment orupon gradual ofdepreciation the
rights by [it], bysecured ofimperceptible practice bycourts or well-­

mistakenlyintentioned but over-zealous executive officers.” v.Gouled
States, 298, (1921)United 255 omitted),U.S. 304 (quotations overruled in

grounds (1967).onpart by Hayden,other Warden v. 387 U.S. 294
To policedetermine whether the in presentedthis case withwere a

compelling need for uponimmediate action based a likelihood of evidence
destruction, an examination of the specific necessary. Santana,facts is See
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are fivefactors articulatedat in this determinationHelpfulN.H. 803-04.133
for the Third Circuit:AppealsCourt ofby the United States

(1) the amount of timeurgencythe of involved anddegree
(2)warrant; thea belief thatobtain reasonablenecessary to

(3)removed; todangerthe ofpossibilityabout to becontraband is
the while a searchthe site of contrabandguardingofficerspolice

(4) the of theindicating possessorssought; informationwarrant is
(5)trail; thetheir andpoliceaware that the are oncontraband are

thatknowledgeand thedestructibility of the contrabandready
and to are characteristicescapeof narcoticsdisposeefforts to

in the traffic.narcoticspersons engagedbehavior of

(3d Cir.) (citationsRubin, 262, andv. 474 F.2d 268-69United States
LaFAVE,(1973); 2omitted), denied, 414 U.S. 833 see also W.cert.quotation

(3d 2007)3.6(e),§ the Rubin(deemingat 255-56 ed.ProcedureCriminal
the of this point”).factors “most careful treatment

Here, initially marijuana.ofperceived burningthe the smellpolice
to theytestified that the officers decided knock becauseCorporal Roberts

theythe on the After“hoping cooperationfor from individuals inside.”were
they and at one the room’s“scurrying,” point,knocked on the door heard

presence.concern for These factsexpressed policefell andoccupants quiet
in previousrise of cases whereurgency“do not to the level demonstrated

dwellings.”intoupheld emergency privatehave entrieswe warrantless
Pseudae, gunshot201 a was heard(distinguishing154 N.H. at cases where

sniper shootingand the a waspolicefrom within a home where believed
within). imprac-Similarly, nothing suggestsin the record that it wasfrom

the to obtain a withoutticable or even inconvenient for officers warrant
incontrary,to To the the officers were factdelay prior entry.unreasonable

they theto obtain a warrant with ease after entered room.apparentable
Thus, the first factor is notargueThe State does not otherwise. Rubin

of exigency.indicative
factor, that enteredtheyAs for the neither officer testified thesecond

a wereobtaining theybefore warrant because concerned withroom
Rather,or when the defendant answered theevidence destruction removal.

smoke,”marijuanadoor, the hit a “visible haze of andofficers were with
apending applicationa to “seize room of searchth[e]made decision

that besuggestion these facts evidence would de-Any uponwarrant.”
hardlyat indicative of a need forstroyed speculative compellingis best—

(“Mere(1984)Morse, 403,125 N.H.action. See State v. 409official
possibilitythe of destruction of evidence is insufficient tospeculation about

destruction,ofexigency.”).a claim of some evidence actualsupport Without
a warrantless search cannot be sustained.
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addition,In is innothing suggestingthere the record that the officers
in any danger, possessorswere ever and the of the contraband were aware

onpolicethat the were their trail theonly Onlyafter officers knocked. the
satisfied,fifth Rubin factor is but is in anythis factor satisfied case

theinvolving possession of contraband only acknowledgeand seems to the
truth thatself-evident most seek to avoid criminal “Thatpeople penalties.

removed, hidden, not,is easily destroyed itself,contraband or inis and of
740, (Haw. 1980).an exigent Dorson,circumstance.” v.State 615 P.2d 746

If case,there were realany possibility of evidence destruction in itthis
only police known,occurred after the made presencetheir as toopposed

those cases where the police “were confronted with situation in whicha
State,their knownpresence occupants.” 201,was to the Rideout 122v. P.3d

2005); Santana, (“The(Wyo.208 also maysee 133 N.H. at 805 police not
exigencycreate in justify entry.”).order to their warrantless potentialThe

toilet,for flushing downdrugs example, likelythe for is only after the
possessors Duran,are concerned with police surveillance. v. 156StateCf.

(Utah 2007) (“It795,P.3d 798 ... that inunlikely person possessionis a of
contraband, marijuana,like bywould be so paranoiaconsumed as to
dispose of the .contraband . . having suspectno reason to that law

activities”).mightenforcement thebe alerted to illegal
jurisdictionsSome hold the marijuanathat odor burningof itself“is

proof that evidence of being Hess,criminal conduct is destroyed.” State v.
(S.D. cases).314, 2004)680 N.W.2d 325 (citing Others have to findrefused

exigent solelycircumstances upon marijuana See,based the odor of smoke.
Dorson, (“[W]hilee.g., 615P.2d at 746 the smell of marijuana may establish

cause,probable it is not an exigent justifycircumstance that will a
entry.”); Cohen, 1235 (Ill.warrantless People 1231,v. 496 N.E.2d App. Ct.

1986) (“[H]aving probable fromcause the of burningodor cannabis will not
justifyalone an officer to enter and a private residence”),search appeal

denied, (Ill. 1987); Schur, (Kan.505 N.E.2d 356 689,State v. 538 P.2d 694
1975) (“Absent showinga of circumstances indicating likelythe destruction

evidence,of other than defendant’s of entry,refusal the observation of a
yellow, incigarette plainrolled view and the detection anof odor similar to
burning marijuana would not authorize a search of the premises without a

consent.”);valid State, 153, (Nev. 1996)warrant or Howe v. 916 P.2d 161
(holding that exigent circumstances supportdid not entrywarrantless

(“Thebased the ofupon marijuana); Duran,smell burning 156 P.3d at 797
aroma burning marijuanaof must be accompanied by some thatevidence
the suspects are ofdisposing evidence,the opposedas to casually consum­

it,”ing before the exigency exception applies.). majorityThe correctly
points jurisdictionsout that holdingseveral that the smell of burning
marijuana itself does not relyconstitute exigency upon a distinction



114

However, jurisdictionsthenone ofoffenses.minor and seriousbetween
such a distinction.uponholdingscited theirabove based

contemplate exigentto an circum­Moreover, the casesin one of first
Supremethe United Statesrequirement,the warrantexceptionstances to

to here.the to facts similar thoseapply exceptiontoCourt declined
(1948).10, 15 thatStates, acknowledging333 WhileU.S.Johnson v. United

justify of a searchprobable cause to issuanceprovidecouldodors alone
notwarrant, itself didburning opiumthat the odor ofthe Court concluded

13,15. The notedof hotel room. Id. at Courtsearch ajustify the warrantless
risk, premises ratherpermanentno the search was offlightthat there was

was threatenedvehicle, and evidence or contrabandthan a “[n]omovable
15.atwith removal or destruction.” Id.

burningthe odordecidingdisclaims that ofmajority expresslyWhile the
se, theit also affirmsmarijuana percircumstancesexigentalone establishes

prior policeto the officersfinding exigenttrial court’s of circumstances
onlyroom the evidencethe defendant’s hotel door. Given thatknocking on
to thismarijuana, squareof it is difficultpoint burningat that was the odor

me, majority’sof theRegardless,disclaimer with the facts the case. to
departure entry jurispru-a from our established warrantlessdecision is

dence.
declined “toexemplifies why Supreme grantThis the Utah Courtcase

exclusive, roster ofmarijuana placethe a on an limitedburningaroma of
the and held that such aroma “must beexceptions” requirementto warrant

theofaccompanied by suspects disposingsome evidence that the are
it,”evidence, opposed casually consuming exigencyas to before the

Duran, SupremeP.3d at 797.As the Courtexception may apply. 156 Utah
reasoned:

consumption ofaccompany mergercosts that would a of[T]he
i.e.,of an inand destruction increasecontraband evidence—

searches, corresponding decrease inquestionable warrantless a
for topersonal privacy, a decreased incentive law enforcement

search,a andconductingseek a a further erosionwarrant before
protections outweighof Fourth Amendment the benefits accru-—

ing in more efficient law enforcement.to the state

Id. at 798-99.
here, I themaking holding simplywould hold thatexplicitWithout that

totality present compellingin case not a needof the circumstances this did
action. The State offers no substantive evidencefor immediate official

warrant, notthe failure to obtain a and convenience alone doesjustifying
(“[T]hatMorse,justify police operationsfailure. 125 N.H. at 409this See

if were isrequirement ignored”would more efficient the warrantbe



115

insufficient prove exigency.). warrant,to The had aofficers time to obtain
they destruction,were not confronted with reasonably certain evidence

anyoneneither an officer danger,nor else was in and occupantsthe room’s
were not aware of untilpresencethe officers’ the knocked. Ifofficers there
were any exigency, theycircumstances createdapproaching bywere the
officers’ decision make their presenceto known rather secure athan search

“Ifwarrant. the officers in this case excusedwere from the constitutional
duty of theirpresenting magistrate,evidence to a it to thinkis difficult of
a case in Johnson,which it be required.” Therefore,should 333 15.U.S. at
I respectfully anddissent would thereverse trial court’s denial of the

suppress.defendant’s motion to
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