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DALIANIS, defendant,J. The Pelkey (tenant),Robert appeals a decision
J.)of the Manchester District Court (Lyons, granting plaintiff,the Colonial

Village (landlord),Inc. possession (2007of his apartment. See RSA ch. 540
2007).& Supp. We affirm.

The record supports the following: The landlord entered into consecutive
agreementslease with the tenant from 2002 through 2005. In September

2005, the landlord served the tenant but,with a notice quit, thereafter,to
accepted rent from the tenant. At the first eviction hearing, the tenant
argued that the acceptancelandlord’s of rent created a new tenancy, thus
requiring the landlord beginto new eviction proceedings. He cited Miller v.

655,Slania Enterprises, 657,150 N.H. (2004),661 in which we held that a
landlord who had obtained a writ of possession, but thereafter accepted
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tenant, tenancycreated a newfrom thearrearagesand rentalfuture rent
court, citingtrial alsoaction. Thebringto a new evictionrequiredand was

under circum-the rentMiller, acceptedthe landlord had notfound that
waiver, theplacingsuch asa ofpresumptionthat would overcomestances

payment.”of rentproceed regardlesswillnotice that the evictiontenant “on
action, and the tenant continuedthe first evictionit dismissedAccordingly,

apartment.theoccupyto
2006, the tenant of its12, the landlord notifiedJulyIn a letter dated

540:2, IIInotice to See RSAquit.him with a secondintention to serve
(2007). stated, acceptancethat“please [the landlord’s]be advisedThe letter

a notice toas a waiver to issuefuture rent should not be construedof...
18,2006, the tenant with a new noticethe landlord servedAugustOnquit.”

(2007).540:2, the landlordpayII The tenant continued toRSAquit.to See
rent, accepted.which it

17, 2007, theAprilin an order datedhearing,the evictionAfter second
landlord, to thegoodin cause evictfindingruled favor of thetrial court

that could anpermitthat “there are circumstancestenant. It further found
acceptto rent. Thosewhile the continuedgo [landlord]eviction to forward

in The trial court went on toare found the instant case.”circumstances
the eviction“byinformed letter that wouldstate that the tenant was

rulingthe trial court’sappealedif The tenantpaid.”even rent wasproceed
its to evict him.rightof rent did not waiveacceptancethat the landlord’s

theyunless lackfindingsthe of the trial courtWe will not disturb
Miller, 150 N.H.erroneous as a matter of law.evidentiary support or are

fact,conclusions, of law to areapplicationas well as theLegalat 659.
our is toAccordingly, inquiryfor error. Id.independently plainreviewed

reasonablythe trial courtpresentedthe evidence todetermine whether
the court’s decision is consonantfindings,its and then whethersupports

review of law de novo. Id.Finally, questionslaw. Id. weapplicablewith
future rent amay accept duringthat a landlord notarguesThe tenant

quit,so waives the notice todoingaction becausepending possessory
thatargueseviction anew. Herequiring begin proceedingsthe landlord to
law,a matter oftenancyof rent creates a new asacceptancea landlord’s

Miller.relying principally upon

Miller, a landlord had created a new or renewedIn we held that
657,Miller, In thatrent. 150 N.H. at 660-61.tenancy by accepting future

case, into a residential lease whichthe and tenants had enteredlandlord
25, to pay Aprilat 657.When the tenants failedexpired Mayon 2002. Id.

rent, and obtained a writ ofbroughtlandlord an eviction actionthe
Thereafter, to let the tenants remain onagreedId. the landlordpossession.

Aprilof theexchange payment25 in for the tenants’premises Maythe until



Mayand rent. Id. The landlord the rentaccepted tenants’ without
circumstances,qualification. Id. at 661. ruled that theseWe under the
However,either orparties tenancy.created a renewed Id.new we noted

“that undisputedit is that the landlord not informdid the tenants either
orally writingor in that of possessionhe intended to enforce the writ

id.,the ifdespite payment,” implying that the landlord had notified the
them, mighttenants that he intended to evict a different result have been

Aimpliedreached. We now make what we inexplicit Miller. landlord’s
acceptance necessarilyof future rent not create a tenancy.does new

Here, the trial court not err ruleddid when it that the landlord could
proceed Miller,with the eviction futuredespite accepting rent. Unlike in
which notifythe landlord failed to the that acceptancetenants its of future

them, Miller, 661,rent rightdid not waive its to evict 150 atN.H. the
landlord in this case the Julynotified tenant in its 12 letter that its
acceptance of future rent not him.rightwould waive its to evict

The 12 letterJuly expressly stated that acceptance“[the landlord’s]
of. . . future rent should anot be construed as waiver to issue a notice to
quit.” The tenant that “theconcedes did not intend to create[landlord] a
new tenancy by accepting rent from the Though the tenant[the tenant].”

12argues Julythat the was givenletter ineffective because it to himwas
before the landlord served him with a to Inquit, disagree.notice we the

case, letter,context 12Julyof this the to thegiven tenant after the first
proceedingeviction was and the initiated,dismissed before second one was

putserved to the tenant on thatnotice the landlord’s ofacceptance future
rent Further,would not waive its to evictright him. after the tenant was
served with a notice to thequit, landlord sent a theletter to tenant’s

thatattorney stating it proceed“intend[ed] to with the proceed-eviction
ings.”

Our indecisions this case and areMiller consonant with other
jurisdictions, have that maywhich held “[a] landlord waive the effect of a

bynotice to quit thereafter accepting unqualifiedly.”rent 52 C.J.S. Land­
(2003).§lord 294 Whether a landlord has the rightwaived to evict a tenant

is a fact thatquestion requires the“balancing of evidence to show consent
Annotation,or a contrary intent.” Landlord Consent to Extension or

by Rent,Renewal Lease as Acceptance 827,Shown 45 A.L.R. 831of of
(1956). there isThough agreement rule,on the general there is a split
among jurisdictions concerning analysis of the evidence. Some courts have
held that ofacceptance presumptionrent creates a of a tenancy,new while

Withers,others do Comparenot. Corcoran Management Co. v. 513 N.E.2d
(Mass. 1987)218, created)App.222-23 Ct. (presumption with Wang v.

Co., (Ill. (no140, 2005)Marcus Brush 823 N.E.2d 141 App. Ct. presump-
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a landlordthatthere is evidencetion). that whereHowever, agreeall
nottenancy isa newproceedings,evictioncontinue withintended to

created.

RSAmisinterpretedcourtthe trialargues thatThe tenant also
andthe evictionwithproceedlandlord could540:13, that theby holdingVII

statute, northatrely uponnotHowever, trial court didtheaccept rent.
harbor for(2007) creates a safe540:13, “affirmativelyit. VIIcould RSA

accept rentalnon-payment rent]... [to]oftenants for[evictinglandlords
Miller,tenancy.”creating a newtherebyfrom tenants withoutarrearages

added). wholongas as “a tenantIt thatprovides(emphasisat 660150 N.H.
not stopthe willpaymentnotice thatdoes so withpaymentsuch amakes
withoutarrearagesrentalmay acceptthe landlordproceeding,”the eviction

540:13, isprovisionVII. ThisId.; RSAtenancy. seea newcreating
Miller, 150 N.H. atrent.of futureacceptancea landlord’stoinapplicable

660.

Affirmed.

Galway Hicks, JJ.,Duggan, concurred.Broderick, C.J., andand
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