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(Ann Rice, attorneyA. M. associateKelly Ayotte, attorney general
orally),the and for the State.general, on brief

(RichardWelsh,PLLC, Exeter E. on the briefSamdperil& ofSamdperil
orally),and for the defendant.

DUGGAN, (2001), appealsPursuant to RSA 606:10 the State theJ.
J.)Superior (Coffey, expert testimonydecision of the Court to exclude

defendant,a of the Richardconcerning fingerprintthe identification of
remand.Langill. We reverse and

I
25,2004,followingThe record the relevant facts. On March thesupports

a a an inpolice responded report burglary apartment Derry.to of at The
$1,200complainant policeinformed the that someone had stolen from a safe

in inapproximatelyher bedroom bureau and five dollars coins from a
1, 2004, bureau,the latent theApril police printsbottle. On lifted from

bottle, top right They printsand the and side of the safe. forwarded the to
the of PoliceHampshire Department SafetyNew State Forensic Labora-

(NHSPFL). 2005, Corson,tory FebruaryIn Lisa a level one criminalist in
lab,the unit offingerprint impressionthe identified the latent from the

2005,as the defendant’s Infingerprint. Maybureau the defendant was
(2007).burglary.indicted for See RSA 635:1

trial, testimonyBefore the defendant moved to exclude Corson’s identi-
(1)fying the latent as to him. Hefingerprint belonging argued: Corson was

(2)qualified testify fingerprintnot to as a theexpert; fingerprint method-
NHSPFL,ology byused the called methodology, generallyACE-V is

(2007), Hampshireunreliable under RSA 516:29-a New Rule of Evidence
(Rule 702),702 Baker Lumber v. 148 N.H.Valley Ingersoll-Rand, 609

(2002), Pharmaceuticals, Inc.,and Daubert v. Merrell Dow 509 U.S. 579
(3)(1993); reliable,if is didmethodology generallyeven ACE-V Corson not

(4)case;apply reliablythat to his and admission of themethodology
fingerprint unfairly prejudicial Hampshireevidence would be under New
Rule of Evidence 403.



79

hearing admissibilityheld a Daubert on the oftwo-dayThe trial court
testified as an infingerprint testimony. expert fingerprintCorson’s Corson

State, testimonytheevidence on behalf of the while the defendant offered
Starrs, inexpert fingerprint comparison,an the scientific status ofof James

Ostrowski, Duringa level criminalist with the NHSPFL.and Steven two
the information con-hearing, provided following backgroundthe Corson

identificationcerning fingerprint methodology.and ACE-V
are friction BecauseFingerprints comprised patterns ridgeof of skin.

ridge during permanent uniquethe friction skin forms it is andgestation,
A impression printto each individual. known or inked is obtained from an

inkby application fingers’individual the controlled of black to the friction
The areridge prints printsurfaces. stored on a ten card that also lists the

name and date of birth of the Aprints belong.individual to whom the latent
is a chance ofprint reproduction ridgefriction skin that is left behind when

object.a anfingertip quality clarity varies,touches The and of latent prints
prints generallywith latent exhibiting greater distortions than inked

prints.
areFingerprints categorized into three levels of increasing ridgefriction

detail, flow,detail. Level one ridgecalled consists of three patterns:basic
arch, loop, percentand whorl. Five of all fingerprints have an arch pattern,
sixty percent have a loop pattern, thirty-five percentand have a whorl

Level one detailpattern. also includes focal areas of a print, such as delta
regions (triangular shaped ridgesareas where fields of have ingrown
together). An mayexaminer also use level one detail to orient print;a latent

is,that to determine which end Anupis or down. examiner cannot
print detail,individualize a to a person using only level one but can exclude

persona at this level.
details,Level two commonly referred to as Galton points, uponfocus

ridge paths, end, bifucate,characteristics of such places ridgesas where or
Theycreate dots. also include observations of the directions of these

characteristics and their inlocations relation to other identifiable features
of the print. Because level two details are unique permanentand to each
finger, an examiner can print personindividualize a to a at this level. Level

attributes,three detail observes tiny ridgefeatures or such poresas on a
ridge, shape, edge,and the and width of the ridge itself.

The Working GroupScientific on Friction Ridge Analysis, Study and
(SWGFAST)Technology guidelinesestablishes for fingerprint analysis.

The has incorporated guidelinesNHSPFL these into its operat-standard
ing Pursuantprocedures. guidelines,to the SWGFAST NHSPFL uses the

Connor,methodology fingerprints.ACE-V to examine See State v. 156N.H.
(2007).544, 545
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in the examinerstep methodology analysis—requiresThe first ACE-V —
the Theprint, impression.to scrutinize first the latent and then known

and,identifies, order, one, two, if possible,examiner in the level level level
itprintthree details of the latent to determine whether is suitable for

is, (clarity)that sufficient andcomparison print; qualityto a known whether
Ifprintof detail is to match the latent to an individual. thequantity present

sufficient, analyzethe examiner does not a knownprintlatent is not
sufficient,If the examiner theprintthe latent is obtains inkedimpression.

one, two,separatelyand identifies its level level and level threeprint
these details are not consistent between both the latent anddetails. When

known, ife.g., print patterns,the the latent has whorl and the known
no the examiner excludes theimpression patterns, printhas whorl known

If, however,stops analysis.and the the details are consistent between the
prints, begins step comparison.the examiner two of the method—

During comparison phase, placesthe the examiner the latent and known
other,each theprints ridgenext to and observes friction detail to

whether, similarity,determine andupon sequence spatialbased relation-
Ifship, agree prints.the details between both the examiner identifies

between the the examinerdiscrepancies prints, determines whether such
are a indiscrepancies explainable, e.g., particularwhether distortion the

latent is theprint throughout print. discrepanciesconsistent When the are
theexplainable, impression processnot known is excluded and the stops.

Otherwise, the examiner continues to the next step—evaluation.
During stage,this the examiner formulates a conclusion based theupon

analysis comparison ridge mayand of the friction details. The examiner
that the latent print impressiondetermine and the known are from the

(individualization identification) (exclu-same source or or different sources
sion), or that the results are inconclusive.

verification,The final is anotherstep qualified indepen-where examiner
dently byverifies the first examiner’s conclusion conducting his or her own
analysis, comparison, and evaluation to arrive at his or her own conclusion.

guidelines,Under the SWGFAST verification is mandatory only when an
Thus,positiveexaminer makes a identification. when the examinersecond

repeats process,the the verification is not blind because the second
alreadyexaminer knows that another examiner made a positive identifica-

tion.
At hearing,the Daubert Corson testified that she theapplied ACE-V

methodology analyzingto the latent lifted fromprint complainant’sthe
bureau. She testified that she examined the latent before atprint looking
the print. print havingknown She identified the latent as an arch pattern

it quality quantityand determined that had sufficient and of detail for
Using enlarged picture,individualization. an she further specificdescribed



81

andprints,level two and level three characteristics of the latent and known
reach hercompared printshow she the two topreciselydemonstrated

finger.that the latent came from the defendant’s Corsonprintconclusion
that, in contem-testified while she did not memorialize these observations

notes, thephotographed printbench she the to documentporaneous
unnecessaryof details. Corson testified that written notes arepresence

fromindependent qualified maybecause an examiner observe the features
verifiedphotograph. Finally, explainedthe Corson that her conclusionwas

Jackson,by twentya with and theTimothy years experiencecriminalist
in of the unit.person charge fingerprint

that,Starrs testified to NHSPFL’s Standard Pro-pursuant Operating
cedures, NHSPFL,apply everywhich to forensic science in thelaboratory

requiredCorson was to memorialize her in contemporaneousobservations
opinedbench notes. He that Corson’s failure to take such hernotes renders

identification unreliable. Starrs further that inopined blind verification
single printlatent cases would reduce human errors and misidentifications.

assertion,disputed explainingOstrowski this that blind verification is not
necessary componenta of the scientific and aprocess, qualityis instead

that,assurance measure. He may providetestified while blind verification
assurance,greater quality no studies demonstrate that it diminishes or

identifications,eliminates oversighterroneous and no such asorganization,
SWGFAST, currently requires acknowledged,blind verification. Ostrowski
however, (FBI)that the Federal Bureau of Investigation may begin blindly

latentverifying single prints, recentlyand that SWGFAST had submitted
proposala draft blind verification for allrecommending single printlatent

cases.
Ostrowski further parttestified that “no of the scientific . . .process

require[s] contemporaneous takingnote of the mental He ex-process.”
plained that scientists take notes while arethey collecting their data on
“things data,that are constantly changing.” Because in a fingerprint“[t]he
case, collected,is the of theimage impression” alreadylatent and has been
“[a]ny identification,”kind of note taking supportwould not further the

italthough “would be a means of where thatseeing wrongexaminer went
if an erroneous identification came to fruition later explainedon.”Ostrowski
that . . . no way thoroughly“[t]here [is] suitable to document the mental

that oneprocess go throughwould to come to the conclusion of individu-
alization or not... to the point where another examiner would use that to

Thus,come to their own conclusion.” while contemporaneous[sic] bench
mightnotes assist an examiner his or herduring analysis mightor save that

reference,examiner’s work for his or her future they would not allow
another individual to observe the examiner’s reasoning process. Ostrowski

that, notes,iftestified even he had the initial examiner’s bench he would
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the latent printand evaluation ofcomparison,thealways analysis,redo
from havingthat would ariseanywant to avoid biasbecause he would

the notes.readpreviously
printa latent wasif the initial examiner who individualizedAdditionally,

trial, hetestified thattestifyto at a criminal Ostrowkilongerno available
that examiner’s benchuponto an identification basedtestifywould never

himselfInstead, imagesexamine theindependentlynotes. he would need to
thatFinally, Ostrowski testifiedto an individualization.testifyingbefore

contemporaneousto takerequiredo not an examinerprotocolsNHSPFL’s
individualization, and that such notes are notverifyingwhen anbench notes

methodology.a of the ACE-Vcomponent
exclude, trialmotion to the courtrulingIn its on the defendant’s

testi-qualified provide expert fingerprintwas toreaffirmed that Corson
a forgenerally methodologyconcluded that ACE-V is reliablemony, and

However,latent the trial court excluded Corson’sanalyzing fingerprints.
testimony application (Analysis, Comparison,because “her of the ACE-V

Verification)Evaluation, latent in thismethodology single printand to the
incomplete possiblya result of documentation andcase was unreliable as

lighttrial reasoned: of theSpecifically, “[I]nbiased verification.” the court
analysis,her and that [NHSPFL]fact that Ms. Corson did not document

singlefor latent thereemploy procedure prints,does not a blind verification
principlesthe to find that the ACE-V wereis insufficient basis for court

inreliably to the facts this case.”applied
reconsideration, that neitherarguing contempora-The State moved for

necessaryneous notes nor blind verification are for the ACE-V methodol-
Specifically,to to this case. the Stateogy reliably appliedhave been

with all relevantcontended that Corson’s documentation is consistent
criteria; contemporaneous by markingstandards and Corson did take notes

print shaped marking”;the latent with a shorthand “horseshoe and this
the commu-fingerprintdocumentation “is consistent with what the rest of

nity country.” Additionally,is across the the State maintained thatdoing
quality partverification is a assurance measure that is not of theblind

that blind verification hasprocess methodology,scientific of the ACE-V and
not to eliminate or reduce misidentifications.provenbeen

CitingThe trial court denied the State’s motion for reconsideration. RSA
516:29-a, 1(c), inthe trial court reaffirmed that the absence of additional

the toindicating reliably applied methodologyevidence that Corson ACE-V
case, in of bench notes orcontemporaneous implemen-this either the form

cases,single printtation of a verification for latent Corson’sprocessblind
testimony was inadmissible.

unsustainablythat the trial court exercisedappeal, arguesOn the State
a determinationby “exceeding] makingits discretion its role of threshold
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of admissibility, imposing] reliability beyondstandards of those estab-
lished scientific theby community, undertaking] jury’sth[e] and function

credibilityof the of theweighing expert’s testimony.” Specifically,the State
1(c)”516:29-a,contends that the trial court the focus of“misconstrued RSA

by a detailed assessment of whether“requiring] properlyMs. Corson
inmethodology reachingfollowedthe ACE-V her conclusion.”Alternatively,

1(c)that, 516:29-a,ifthe State maintains “even RSA trialrequired the court
to implementationevaluate Ms. Corson’s of the inmethodologyACE-V this
case, in findingthe court erred the application unreliable.”

Dahood, 723, (2002),Relying upon State v. 148 N.H. 735 the defendant
702,counters that enoughit is not that“[u]nder [Rule] the scientific

reliable;principles are the State must forthputalso evidence that the test
is inproperly administered each instance.”specific arguesHe that the
State failed to demonstrate appliedthat Corson the ACE-V methodology

“inreliably this case because Corson’s ‘case notes’ did not detail her
process or findings, and because the process,verification only byindicated

initials,another examiner’s did not make reliable the initial examiner’s
conclusions.”

II

We generally review a trial court’s determination of expert reliability
under Rule 702 for an unsustainable exercise of discretion. State v.
Pelletier, 243, (2003).149 N.H. 251 Rule 702 states:

scientific, technical,If or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact

issue,in a qualifiedwitness as an expert by skill,knowledge,
experience, training, education,or may testify thereto in the form
of an opinion or otherwise.

Thus, expert testimony must rise to a threshold level of reliability to be
admissible. Baker Valley, 148 N.H. at 613.

In Baker Valley, appliedwe the Daubert framework for evaluating the
reliability of expert testimony to Rule 702.Id. at 614. Subsequently, 2004,in

Dahood,after our in 723,decision 148 N.H. at legislaturethe enacted RSA
516:29-a, which provides:

AI. witness shall not be allowed to offer expert testimony
unless the court finds:

(a) Such testimony is based upon data;sufficient orfacts
(b) testimonySuch productis the of principlesreliable

methods;and and
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(c) methodsprinciplesthe andappliedThe witness has
to the facts of the case.reliably

(a) testimony,proffered expertIn the basis forevaluatingII.
circumstances,consider, if to theappropriatethe court shall

theories orsupported bywereexpert’s opinionswhether the
that:techniques

(1) tested;Have been or can be

(2) review andsubjected peer publica-Have been to
tion;

(3) error;a known or rate of andpotentialHave
(4) appropriatein the scientificgenerally acceptedAre

literature.

(b) mayIn the court consider other factorsmaking findings,its
proffered testimony.to thespecific

(c) 516:29-a,I, in excludinguponThe trial court relied subsection of RSA
testimony. The State contends that the trial court misconstruedCorson’s

1(c).516:29-a, the State asserts that sectionscope Specifically,the of RSA
of thedescription analysisI this statute “codifies the Daubert Court’sof

702,Rule a assessment of whether[requiring] preliminary th[e]under
and of thatreasoning methodology scientificallyor is valid whether

Daubert,can to the facts in issue.”reasoning methodology appliedor be See
1(c)516:29-a, properlyat It that is509 U.S. 592-93. submits RSA

limiting “determin[ing]as the trial court to whether the scienceinterpreted
abstract,testimonythe is in the and whetherunderlying expert’s reliable

case,in ofprinciples applicablethose are to an issue and areth[e]
Thus, the that the trial courtarguesassistance to the fact-finder.” State

516:29-a,function”“stepped beyond gate-keeping by construingits RSA
1(c) require properly“to a detailed assessment of whether Ms. Corson

reachingthe in her conclusion.”methodologyfollowed ACE-V
statutory interpretation,In matters of we are the final arbiters of the

inexpressedintent as the words of the statute considered as alegislative
(State 148,Johanson), 156 151Petition State N.H. v. N.H.whole. of of

(2007). statute,the of the we theexamining language plainWhen ascribe
Id. intentordinary meaning interpret legislativeand to the words used. We

legislature mightand will not consider what thefrom the statute as written
legislatureor add that the did not see fit to include. Id.languagehave said

Further, in theinterpret statutorywe a statute the context of overall
Inc., 637, 641154Killarney,scheme and not in isolation. Bendetson v. N.H.

(2006).
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Section II of RSA 516:29-a unambiguously codifies the four Daubert
applied 1(b)factors we in Baker Valley, 614, 616,148 atN.H. and section

codifies Daubert’s requirement that the court preliminarily assess
“whether reasoningthe or methodology underlying the testimony is
scientifically valid,” Daubert, 509 U.S. at 592-93. Contrary to the State’s
assertion, however, 1(c)it is not clear that section merelyalso codifies
principles Note,outlined in Daubert. WeightThe Versus AdmissibilityCf.
Dilemma: Daubert’s Applicability to a Method or Procedure in a Particu-

Case, (1998)lar 231, (“in1998 U. ILL. L. Rev. 236 Daubert, the Supreme
Court did not specifically address a judge’s gate-keeping role concerning
the application of a scientific technique Therefore,or methodology”). we

1(c).conduct a closer examination of section
notes,As the correctlyState section I of RSA 516:29-a partmirrors of

the current (FREversion of Federal 702).Rule of Evidence 702 In
response to 2000,Daubert and its inprogeny, Congress FREamended 702

presentto its version. Fed. R. Evid. 702 advisory committee’s note
(amend. 2000); Co.,see also Kumho Tire Carmichael,Ltd. v. 526 U.S. 137
(1999); Joiner, (1997).General Electric Co. v. 522 U.S. 136 FRE 702
provides:

scientific, technical,If or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact

issue,in a witness qualified as an expert by skill,knowledge,
experience, education,ortraining, may testify inthereto the form

(1)of opinion otherwise,an or if the testimony is uponbased
(2)data,sufficient facts or the testimony is the product of reliable

(3)methods,principles and and the witness has applied the
principles and reliablymethods to the facts of the case.

The third requirement for admissibility at issue here is based in large part
Inupon re Paoli R.R. (3dYard PCB Litigation, 717,35 1994),F.3d 745 Cir.
denied, (1995).cert. 513 U.S. 1190 See Fed. R. EVID. 702 advisory

(amend. 2000).committee’s note
case,In that the Federal Court of Appeals for the Third Circuit

explained:

Daubert,[A]fter we longerno think that the distinction between
a methodology and its application is with,viable. To begin it is
extremely elusive to toattempt ascertain which of an expert’s
steps constitute parts of a “basic” methodology and which consti-
tute changes from that methodology.... Moreover, any misappli-
cation of a thatmethodology significantis enough to render it

likelyunreliable is to also be significant enough to skew the
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toany need for usDaubert interssuggested,Asmethodology.
that thedistinction, requirementfor Daubert’samake such

bysupportedknowledgetestify to scientificexpert —conclusions
any stepthatanalysisin thestepfor eachgood grounds —means

unreliable under the Daubertanalysisthat renders the factors
true whetherinadmissible. This istestimonyexpert’srenders the

merelymethodology orchanges a reliablecompletelystepthe
methodology.thatmisapplies

noted, however, “ifthat aThe Third CircuitPaoli, F.3d at 745-46.In re 35
methodology only slightlyaemployedhasexpertfinds that ancourt

reliable, theclearlythinks isthat the courtmethodologyfrom adifferent
ifthan it wasmethodologyto the alteredlikely acceptmorecourt should be

n. 14. Itmatter.” Id. at 745originalas anmethodologythatevaluating
concluded:

theThus, judge’sthe limitation onprimary... we think that
judgethat the should not excludeadmissibility determinations is

a flawin thehe or she thinks that there issimply becauseevidence
the conclu-expert’swhich rendersinvestigative processexpert’s

theexclude the evidencejudge onlyincorrect. The shouldsions if
grounds” hisexpert “goodthat the lackslarge enoughis forflaw

her conclusions.or

added); v. Nat’l RailroadAmorgianossee also(emphasisId. at 746
2002)(2d256, (applying267 Third Circuit’sPassenger Corp., 303 F.3d Cir.

approach).
adoptedhas aAppeals Eighthof for the CircuitThe Federal Court

ismethodologythe of a scientificapproach: applicationsimilar “[W]hen
the itself ismethodologyunder Daubert andchallenged as unreliable

reliable, in ques­exclusion of the evidencesufficiently outrightotherwise
byif was so altered a deficientonly methodologytion is warranted the

Gipson,v. 383methodologyas to skew the itself.” United Statesapplication
omitted).(8th 2004) adoptingIn689, (quotations and bracketsF.3d 697 Cir.

reliability inquiry“the setinterpretedthe Circuitapproach, Eighththis
reliabilitythe of theextending] beyond simplyin . . [as]forth Daubert.

therequiresin the abstract” because Daubertmethodologiesandprinciples
or evidenceany testimonythat and all scientifictrial court to “ensure

Martinez, 1191, 1197, 1198States v. 3 F.3dadmitted is ... reliable.” United
(1994) omitted). Thus,(8th 1993), denied, (quotation510 U.S. 1062Cir. cert.

a court to “concluderequiringunderstood Daubert asEighththe Circuit
of a reliableapplicationwas derived from thetestimonythat the [scientific]

findingin case” before the testi­particularor themethodology principle
Id.mony admissible.
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However, upon differingthe court Daubert’s focus “theemphasized
Daubert’s, “vigorousfunctions of and notation thatjudge jury”; specifically,

cross-examination, evidence,contraryof and careful instruc-presentation
appropriatetion on the burdens of are the traditional and means ofproof

attacking shaky (quotationbut admissible evidence.” Id. and brackets
omitted). that courtAccordingly, Eighththe Circuit concluded a trial
“should make an initial inquiry particular expert’s applicationinto the of

principle bythe scientific or in themethodology question,” “requiring]
.testifying expert properly performedto .. that he the protocols”attest[]

at issue. Id. “If the ofopponent challenges applicationthe evidence the of
case,protocolsthe in a particular the district court must determine

expert so,whether the erred in the ifapplying protocols, and whether such
procedureerror so the as to make the results unreliable.” Id.infected

added).(emphasis The Eighth emphasized:Circuit

inquiry is of necessity every[T]his a flexible one. Not error in the
application of a particular should warrantmethodology exclusion.
An inalleged applicationerror the of a methodologyreliable

provideshould the basis for exclusion of the ifopinion only that
negateserror the reliabilitybasis for the of the principle itself.

Id.

EighthWe find the approachCircuit’s instructive interpreta­to our
1(c). 1(c)516:29-a,tion of RSA 516:29-a, requiresRSA a trial court to

determine whether applied“[t]he witness has the principles and methods
added.)reliably to the facts of the case.” (Emphases Contrary to the State’s

assertion, the statute does not limit the trial court to preliminarily
assessing only whether the orprinciples applicablemethods “are to an

case,issue in and are of Rather,th[e] assistance to the fact-finder.” RSA
1(c)516:29-a, extends further to require the court to examine whether a

witness has in actuality reliably applied the methodology to the facts of the
case before admitting the witness’s testimony.

context,In however,the evidentiary the term “reliable” does not
correctness;mandate signifies standard, wit,it a much lower to trustwor­

Berger,thiness. See J. Weinstein & M. Weinstein’s Federal Evi­
702.05[l][a], (J.[2][a], 702-72,§§dence ed., ed.,at 77 McLaughlin, 2d

2008). The purposeoverall of Rule 702 and RSA 516:29-a is tosimply
ensure that a presented evidence,fact-finder is with reliable and relevant

Dahood, 727;not flawless Paoli,evidence. 148N.H. at see also In re 35 F.3d
at 746.

Indeed, 1(c)it would be interpretunreasonable to section as requiring
singlethat a flaw or even inmultiple flaws an expert’s application of a
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the expert’sin all instances renders inadmissiblemethodologyparticular
Servs., 647,Envtl. 155 N.H.Cayten Dept.v. N.H.testimony.entire Cf. of

(2007) (“[W]e in literalstatutory a mannerinterpret languagewill not653
result.”). in theto an absurd Errorsreadingwhen such a would lead

in contaminate theeverya cannot circumstanceapplication methodologyof
Still, maythere be rare instancesreliability expert’sof an conclusions.

inby applyingerrors the themultiple expertwhere a error orsingle
Thus,in an or conclusion. RSAmethodology might opinionresult unreliable

1(c)516:29-a, flexibilityand with some tointerpreted appliedmust be
may presentedof scenarios that be and toencompass the multitude

gatekeeper.maintain the in function between the fact-ñnder anddivision

sufficiently addresses these con­Eighth approachThe Circuit’s
procedurethe in to “so the asby requiring application infect[ ]cerns flaws

Martinez, Accordingly,3 F.3d at 1198.to make the results unreliable.”
516:29-a,1(c), application methodologyunder “when the of a scientificRSA

methodologyunder Daubert and the itself ischallengedis as unreliable
reliable, inoutright ques­exclusion of the evidencesufficientlyotherwise

only bytion if the was so altered a deficientmethodologyis warranted
methodology Gipson,as to skew the itself.” 383 F.3d at 697application

omitted).and brackets errors do not rise to the level of(quotations Where
itself,” Martinez,reliability principlethe basis for the of the 3“negat[ing]

1198, adversary process highlightF.3d at the is available to the errors and
credibility of thepermit weight expert’sthe fact-finder to assess the and

(D.D.C. 2005)Morrow, 51,v. 374 F. 2d 68Supp.conclusions. United States
(“If ofpotential alteringactual or human errors do not rise to level” soth[e]

inadmissible, “they simply gothe as to make the test to themethodology
(citation omitted));weight proffered.” Gipson,of the ... evidence see also

emphasize long expert’s383 F.3d at 697. We that “as as an scientific
ittestimony upon good grounds,... by adversaryrests should be tested the

and cross-examination—process competing expert testimony active—
jurors’ scrutiny theyrather than from for fear that will not graspexcluded

its v.complexities satisfactorily weigh inadequacies.”its or United States
(1st 2006) omitted).255, 265Vargas, (quotations471 F.3d Cir. and brackets

Ill

findingThe that the trial court erred in Corson’sargues applicationState
The trialmethodology findingof the ACE-V unreliable. court based its of
(1)unreliability upon allegedtwo errors: Corson’s failure to take bench

(2)tomemorializing methodology;notes how she adhered the ACE-V and
employ respectNHSPFL’s failure to blind verification. With to bench

notes, itexplained “require[d] somethingthe trial court that more than
“thetestimony protocolsthat established were followed” because [S]tate
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has more to . . . thatopportunities present evidence ACE-V[the] [meth-
reliably of those inodology] applied.” w[ould]was notes assist“[R]eview [it]

a ondetermining particularwhether identification is based reliable appli-
of trialmethodology.”cation the ACE-V The court blind verifica-required

result,“not of assuring credibilitytion as a means the of the but rather as
cheek on methodology.”a and balance the of the It notedapplication that

of the be reliable ifapplication methodologyCorson’s ACE-V would either
these wasallegedof errors corrected.
We first to take In lightaddress Corson’s failure bench notes. of the

testimony,competing purposeswe assume for the of this discussion that
protocols requiredNHSPFL to take bench documentingCorson notes her

find,of the ACE-V to the latent at issue.application methodology print We
however, anthat it was exercise of for theunsustainable discretion trial

to testimony Duringcourt find Corson’s inadmissible based this error.upon
hearing, that all protocolsthe Daubert Corson testified she followed other

applyingin the to the latent anmethodology print. UsingACE-V enlarged
ofimage print,the latent she also how sheprecisely applieddetailed the

tomethodologyACE-V the latent that sheprint, testifying analyzed the
first, characteristics,printlatent observed its then examined the known

characteristics,impression, observed its then thecompared prints, evalu-
them,ated and submitted her conclusion for Essentially,verification.

repeated application methodologyCorson her of the ACE-V on the stand.
The defendant had the toopportunity cross-examine Corson to uncover

case;errors in herpotential application of ACE-V to this United Statescf.
Davis, 1069, (10th 1994), denied,v. 40 F.3d 1075 514Cir. cert. U.S. 1029

(1995), (1995);and 514 U.S. 1088 a expertand second could easily have
reviewed deposition testimonyCorson’s or Daubert hearing and identified

inspecific deficiencies Corson’s ofapplication the ACE-V methodology. See
Morrow, 374 Supp.F. 2d at 67-68.

context,In this maywhile bench notes have demonstrated that
correctly applied ACE-methodologyCorson the or have served to refresh

stand, theyon the necessaryCorson’s recollection were not to determining
she theapplied reliablywhether to ofmethodology the facts the case. Cf.

Vargas, 471 (concludingF.3d at 265-66 that fingerprint examiner’s testi­
mony was “more than supportsufficient” to a that thefinding examiner
reliably ease); Martinez,applied ACE-V to themethodology 3 F.3d at 1198
(requiring expert to “attest” that he performed DNA Ifprotocols reliably).
anything, failure onlyCorson’s to take bench notes toserves undermine her
credibility weight 263,and the of testimony.her 471Vargas, F.3d atCf.
265-66 (explaining testimonythat deficiencies in examiner’s better tested

theby thanadversary process by jury’s scrutiny).exclusion from the It did
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of thereliabilitytheforthe basisnegateas toprocedureinfect thenot so
through Corson’sitself, the demonstratedas StatemethodologyACE-V

trialtheAccordingly,opinion.for hergroundsgoodthat she hadtestimony
testimonyfinding Corson’sbyfunctiongatekeepingexceeded itscourt

notes.to take benchfailedunreliable because she
Whileblind verification.employfailure toNHSPFL’snext addressWe
latentsingleforverificationimplemented blindrecentlyhavemaythe FBI

verification forblindrecommendmay potentiallyand SWGFASTprints
thecommunity, “blindtestified, fingerprintin theas Starrsprints,such

Indeed, court foundthe trialentirely.”thingis a newprocessverification
finger­latentanalyzingfora reliable methodthat, “in ACE-V isgeneral,
underto be reliablefound ACE-Vcourts have [also]prints.” “[FJederal

not blinded.”mayin ACE-V betheDaubert, that verificationnotingwhile
omitted).2006) (citations(1st68, 72Mahone, Cir.v. 453 F.3dStatesUnited

usingcasesof misidentificationthat a small numberacknowledgeweWhile
methodology hasexist, that ACE-Vundisputedit ismethodology doACE-V

verification.the use of blindin cases withoutreliably applied countlessbeen
demonstrates, theand OstrowskiFurther, testimonythe of Starrsas

blind verificationdebating whethercommunity currentlyisfingerprint
sure, while blind verificationresults. To beleads to more accurateactually

correct,an identification iscertainty thatwith a level ofmay higherensure
is unreliable.that non-blind verificationcontains no indicationthe record

communityfingerprintin theexistingstillthe uncertaintiesGiven
recommended,requiredare or evenverificationsconcerning whether blind
cases, the trial72-73, the number of misidentificationid. at and smallcf.
aby requiring prerequisiteasexercised its discretionunsustainablycourt

in thisCorson’s identificationblindly verifyadmissibilityto that NHSPFL
blindlytofailureno indication that NHSPFL’sThe record containscase.
of thereliabilityfor thethe basisverify negatedCorson’s conclusions

weightthe to bebest, failure affectsitself. At thismethodologyACE-V
Id. at 72-73.admissibility.not itstestimony,given Corson’s

inexercised its discretionunsustainablythe trial courtAccordingly,
testimony.excluding Corson’s

Reversed and remanded.

Galway JJ.,Dalianis, Hicks, concurred.C.J., andBroderick, and


