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necessitystrate manifest for a mistrial. laudable the underlyingHowever
cause, judge jeopardywhen a becomes unavailable after has attached and

case,ability reasonablymaintains the to allow for conclusion thatthe of but
so, showingfails to do the State cannot meet ofits burden manifest

necessity.
case,Accordingly, under the of weunique circumstances this hold that

the Double theJeopardy HampshireClause of New Constitution requires
that the trial finding necessitycourt’s of manifest be reversed. Because the

Constitution,prevailsdefendant under notthe State we need reach the
Ball,federal issue. See 124 atN.H. 237.

Reversed.

DugganC.J.,Broderick, Dalianis, JJ.,Hicks,and and concurred.
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Stratham,Heidi E. Shealy, byof orally,brief and for the petitioner.

Bandazian, (EricaBorofsky, Amodeo-Vickery P.A.,& of Manchester
orally),Bodwell on the brief and for respondent.the

Hicks, Martel,J. The respondent, Robert fromappeals a final decree of
J.).divorce byissued the Family (Sadler,Portsmouth Division The

petitioner, Martel,Susan cross-appeals. We affirm in part, in part,reverse
invacate andpart remand.

I. Background

The supportsrecord the Thefollowing. parties married in November
1985 Julyand had one in petitionerchild 1988. The filed for in Aprildivorce
2005 thealleging 458:7,fault ofgrounds adultery, (2004),IIRSA and

injuretreatment so serious reason,”as “to or 458:7,health endanger RSA
(2004).V respondentThe filed a cross-petition divorce,for thatalleging

irreconcilable differences caused the irremediable breakdown of the mar-
2007).riage. RSA 458:7-a (Supp.

trial,Following three-daya the grantedcourt a ofdecree divorce on the
grounds that irreconcilable differences caused the irremediable breakdown
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inan division of assetsunequalThe final decree orderedmarriage.theof
assets, received the maritalsheIn addition to otherpetitioner.favor of the

herhome, plans throughand stock optionherplans,her retirement
assets,awarded, among parties’therespondent was otheremployer. The

IRAin Laconia and his account.property
(1) anby: grantingthat the trial court erredarguesThe respondent

(2)in andpetitioner;marital favor of theof the assetsunequal distribution
non-hypothecationin violation of afailing petitioner temporaryfind theto

that thepetitioner cross-appeals, arguingthe Thebyorder issued court.
(1) grant pursuantto her a fault-based divorceby: failingtrial court erred

(2)V; failure458:7, contemptfind in for hisfailing respondentRSA to theto
(8)order;5, petitionera 2006 to award theMay failingto withcomply

(4)costs; anyto order that interest earnedfailingfees and andattorney’s
ofjoint deposit equally.the certificate be dividedparties’on

II. IssuesRespondent’s

A. Property Distribution

trial exercisedargues unsustainablyThe first that the courtrespondent
inthe assets of theby unequally dividingits discretion marital favor

The court held thatpetitioner.

an of the marital fair andunequal equitabledistribution assets is
the the of themarriage,on the duration of need custodialbased

the actionsparent in the marital residence and ofoccupying [the
in of propertywhich caused the diminution valuerespondent]

inby partiesowned the which resulted substantial economic loss
to the marital estate.

ofdeterminingafford trial courts broad discretion in matters“[W]e
decree, notfashioningdistribution in a final divorce we willproperty [and]

the trial decision an exercise ofoverturn court’s absent unsustainable
findings reasonablyIf the can made on the evidencediscretion. court’s be

154will In &presented, they Hampers Hampers,stand.” the Matter of
omitted).(2006)275,N.H. 285 and citation(quotation

(2004)458:16-a, II ofpresumption equalRSA creates a that distribution
specialmarital is Id. The statute enumerates variousproperty equitable.

determiningto in equalfor the court consider that ancircumstances
RSA458:16-a,equitable.”or II. Theappropriatedistribution “wouldnot be

court in case:byfactors were the this the “durationfollowing highlighted
458:16-a, 11(a); “needmarriage,” parent...of the RSA the of the custodial

458:16-a,residence,” 11(e);RSA and theoccupyto or own the marital
to theduring marriageof either the which contributedparty“actions
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of theor bothbyowned eitherin of propertyvalueor diminutiongrowth
the court11(f). that458:16-a, arguesrespondentTheRSAparties,”

infactor turn.address eachfactors. Wethesemisapplied

Marriagethe1. Duration of

divorce, hadpartiestheof theirthat, at the timeshowsThe record
a factorismarriageA long-termtwenty years.for almostmarriedbeen

129McAlpin,v.McAlpinof assets. Seean divisionjustifies equalwhich
(1987) unequalan737, may justifythat740 circumstances(“SpecialN.H.

....”).(1)include, of short durationamong marriageothers: adistribution
court, therefore, justify unequalantrial this factor tomisappliedThe

parties’division of the assets.

Marital ResidenceOccupyingParent2. Custodial

factor torelying uponerred in thisthat the courtrespondent arguesThe
home wasthe maritalan distribution becauseunequal propertyaward

at the time ofyears oldoutright, parties’ only eighteenthe child wasowned
receiveddivorce, a income andpetitioner significantthe and the earned

with which to for their son.support providechildsignificant
11(e) of458:16-a, maythat the court consider need“[t]heprovidesRSA

and toor own the marital residenceoccupyif toany,the custodial parent,
household effects.”use or own its

eighteenwasthe sonparties’Our review of the record shows that
divorce, home was unencumberedyears old at the time of the the marital

petitionerand the had a of over six thousand dollars.gross monthly income
case, 11(e)therefore, 458:16-a,the facts of this RSA does notUpon provide
the trial court to an unequala sufficient basis for award division of the

assets.

Property3. Diminution in Value of

1997, account withan investmentparties upSometime around the set
accountMorgan Stanley/Dean Witter for retirement. From 1999 until the

2001,was closed in it lost approximately throughone million dollars a series
found,The courtrisky respondentof investments. and the does not dispute,
the investment account. Therespondent managedthat the court further

in tradingactions stock caused ... the lossrespondent’s]found “that [the
assets,” the asset$1,000,000.00 family unequalin and basedof over

distribution, part,at least in this loss.upon
11(f) consider,458:16-a, as aprovides may specialRSA that the court

assets,an ofjustifying unequalcircumstance division of actions“[t]he
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either party during the marriage growthwhich contributed to the or
indiminution value of property by parties.”owned either or both of the

11(f)458:16-a,The that the term “diminution” inrespondent argues RSA
“dissipation” “requiresto the term and a ofequates finding wrongful intent,

marriage coming end,at the time when the is to an to deprive the other
spouse of his or her fair share of the marital estate.” He thatargues the loss

yearsoccurred five divorce,before either party contemplated there was no
evidence to suggest petitionerthat he acted with the intent to thedeprive

assets,of in the valueincreasingand the court failed to consider his actions
credit the partiesof marital well as the substantial tax took for theassets as

stock loss.

In of statutory interpretation,matters we are the final arbiters of
legislativethe intent expressedas in the words of the statute

considered as a whole. When theexamining language of the
statute, we ascribe the plain and ordinary to themeaning words
used. We interpret legislative intent from the statute as written
and will not consider what the legislature might have said or add

thatlanguage legislaturethe did not see fit to include.

(2007) (citationsEdmunds, 498,In the Matter Carr & 156 N.H. 504of
omitted).

The word does not in the and“dissipation” appear statute we
disagree respondent equateswith the that this term with the phrase
“diminution.” BLACK’S LAW DICTIONARY defines “diminution” as act“[t]he

process decreasing, lessening, away.”or of or taking Black’S Law
(8th 2004). contrast,DICTIONARY 490 ed. In “dissipation” is defined as

use of an asset for an orillegal inequitable purpose,“[t]he such as a
spouse’s community property personaluse of for benefit when a divorce is

458:16-a,11(f),therefore,imminent.” Id. at 506.The plain language of RSA
addition,requiredoes not malicious intent. In the requirestatute does not

that the in anticipationconduct occur of divorce as it allows the trial court
to party duringconsider actions of either the marriage,”“[t]he RSA

11(f) added).458:16-a, (emphasis In re Marriage Coyle,See 671 N.E.2dof
(Ind. 1996)938, (“The943 App.Ct. statute directs the trial court[Indiana]

to examine the conduct of partiesthe the so that the‘during marriage,’
court is not limited to an any particular period.”examination of time
(citation omitted)).

decline, therefore, jurisdictionsWe to the law from those thatadopt
either an intent orrequires timing justify unequalelement to an division of

See,assets where a conduct in thespouse’s resulted loss of marital assets.
(Mass. 2004)306,e.g., Kittredge Kittredge,v. 803 N.E.2d (citing313 cases
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his or herforspouse’s expendituresas adissipation“definewhere courts
comingapparentlyismarriageat a time when theenjoymentpersonalown

wereexpendituresend, spouse’sit can inferred that thean from which beto
of theof his or her fair sharespousethe otherdeprivemade in order to

estate”).marital
to read aninstead, have declinedlook, jurisdictionsto those whichWe

statutes but haveinto their asset distributiontimingintent or element
a actionsdetermining spouse’sin whetherother factors relevantapplied

unequal propertyan distribution.justify
its trial courts thatWashingtonof has instructedAppealsThe Court of

depleted theproductive conductthey may negativelyconsider “whose
assets to thea debt load or fewerapportion higherassets and ...couple’s

Williams, 679,927 P.2d 683Marriagemarital In repartner.”wasteful of
(Wash. 1996) omitted), denied,review 937 P.2d 1102(quotationApp.Ct.

1997).(Wash. Williams, consider-approvedIn the court the trial court’s
lossesgamblingfactors to determine that the wife’sation of various

a of marital assets.dissipationthe did not amount tothroughout marriage
included: the amount of incomeId. The factors the trial court considered

(thethe nature of the conduct courtbrought marriage;the wife into the
]”); and the hus-to an “entertainmentequated legalized gambling cost[

gambling.of the wife’s Id.knowledgeband’s
inadoptedof Massachusetts a similar viewSupremeThe Judicial Court

a constituteKittredge: spouse’s expenditureswhether“[Determination
contribution,in light spouse’sconsiders them the of that over-alldissipation

unable tospousethe have rendered theincluding expenditureswhether
at the time ofspousethe other from the much-diminished estatesupport

Kittredge, 803 N.E.2d at 315.divorce.”

that in RSApersuasive applyingfind these cases and holdWe
11(f)458:16-a, spouse’sof assets due to asupport unequalto an distribution

in in a trial courtproperty,conduct which resulted a diminution value of
to the ingrowthfactors such as: conduct which contributedmust consider

conduct; knowledgetheproperty; spouse’svalue the nature of the otherof
conduct; the diminished the total marital assets toof the whether conduct

lifestylemaintain a similarspousean extent that the other is unable tosuch
divorce; relevant.anyand other factor the court deemsfollowing

found,us, trial courtThere is evidence in the record before and the
initial funds into thestart-up depositedthat the contributed therespondent

and Thepurchase propertiesaccount from the and sale of businesses.
respondentthat she was aware that the hadpetitioner also testified

daily.the accountmanagedin the stock market and that hemoneyinvested
otheraddition, partiesin the record that the hadIn there is evidence
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significant account,marital assets besides the stock and that the stock loss
taxes,partiesallowed the to claim a loss on their contributing to a tax credit

$131,000.nearlyof The record fails to show that trialthe court considered
these itfactors when found that “the actions of respondent]... caused[the

inthe diminution value of property by parties.”owned the
we vacateAccordingly, the trial court’s division of the marital assets and

remand to determine asset distribution in a manner consistent with this
opinion.

B. Non-hypothecationViolations Orderof
20, 2005,On April the court issued a containingnotice the following

language:

court,Until further order of the each party is restrained from
selling, transferring, encumbering, hypothecating, orconcealing
in any manner whatsoever ofdisposing any property, real or

(1)personal, belonging to either partiesor both except by written
(2)agreement of parties,both or for reasonable and necessary

(3)living expenses, or in the ordinary and usual course of
business.

omitted).(Emphasis
At the final divorce hearing, the respondent submitted the following

request for a finding 11, 2005,of fact: “On or Aprilabout petitioner][the
in $3,372.28.cashed stock options 6, 2006,valued at On March she cashed

in stock options $3,114.73, $4,492.76;valued at 29,2006, $3,470.04;on March
31, 2006,May $5,880.87;on 2, 2006,and on August $3,115.91;” and the

following request for a ruling of law: petitioner]“[The violated the terms of
the temporary order by cashing in options,stock which constituted a

asset,marital and is a violation of the temporary justdecree without cause.
Respondent’s Motion for Contempt and Attorney’s Fees should be
granted.”

The court denied the respondent’s requests, holding: “The court took
into consideration the actions of the parties leading up to the final hearing
and consideration of all inassets themaking final order.”

The respondent argues that the trial court inengaged an unsustainable
byexercise of discretion denying these requests for a offinding fact and a

ofruling law. He argues petitionerthat the directly violated the court’s
byorder withdrawing money jointfrom their 2005,bank in Aprilaccounts

incashing 401(k)stock inoptions 2006 and borrowing money from her in
October 2006.

note that requestsWe the for a finding of fact a rulingand of law which
the respondent submitted to the trial court were limited to the issue of the
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therefore,address, histoin We declineoptions.stockcashingpetitioner
violated thefurtherpetitionerthat theappealonargumentsadditional
account andjoint bankmoney from theirwithdrawingbycourt order

401(k) us.properlyare not beforetheyasmoney from herborrowing

cashedpetitionerthat theallegationthe respondent’sturn now toWe
20, The2005 order.Aprilin violation of the court’soptionsin stock

incashed stockallegedlythe petitionercites five dates on whichrespondent
the11,2005, daysnine beforeonallegedly AprilThe occurredfirstoptions.

act, therefore, of an ordercannot be a violationits order. Thiscourt issued
occurrences, theremaining petitionerto issued. As to theyetthat had be

attorneyin to heroptions payshe cashed the stockadmitted at trial that
of thisreverse the court’s denialAccordingly,her accountant. weand

exercise of discretion.of fact as an unsustainablerequested finding

rulingfor a of lawrespondent’s requestThe trial court also denied the
just cause and hisviolated the court’s order withoutpetitionerthat the

attorney’sin his fees. While wecontempt paythat she be held andrequest
justa that the violated the order withoutsay finding petitionercannot that

circumstances,contempt requiredor a of is under these seefindingcause
(2004) (“TheGiacomini, 498,In the Matter & 150 N.H. 500Giacominiof

discretionary proper inquiryis and the is not whether wecontempt power
in the trial courtrespondent contempt,would have found the but whether

so.”),inunsustainably refusing givenexercised its discretion to do the
fact,in vacate thedenying findingcourt’s error the above of we court’s

requested contemptdenial of the of law and motion forrespondent’s ruling
and remand for reconsideration.

III. Petitioner’s Issues

A. DivorceGrounds for

petitioner argues failingThe first that the trial court erred in to
458:7,V,pursuant providesaward a divorce to RSA which for a fault-based

party seriously injuredivorce when a “has so treated the other as to health
458:7,groundsor reason.” To obtain a divorce on fault under RSAendanger

(1)V, to that: the treatedpetitioner required respondent“the was show so
‘seriously injure endanger during marriage,her as to health or reason’ the

(2)458:7,V; behavior was the cause ofrespondent’s primaryRSA and the
Mannion,of the In the Matter Mannion &marriage.”the breakdown of

(2007).52,155 N.H. 56
byof the causedmarriageWhether the irremediable breakdown was

the fault of the a factualpartiesirreconcilable differences or of one was
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question for the trial court. Id. affirm theWe will trial court’s factual
findings unless the evidence does not themsupport they legallyor are
erroneous. Id.

trial,At the counselrespondent’s petitioner give opinionasked the to her
of the and“primary overriding cause for the failure of Themarriage.”[the]

“Ipetitioner replied: lived with a man who was ofunhappy every day his life
in the house with me. He anspent inordinate amount of time with other
people having greata time. And I tired ofgot living with someone who
spent his time with someone else.” theAlthough petitioner also testified to
instances of the respondent’s conduct to substantiate her allegations of
treatment injure reason,so serious as to health or endanger the above

evidence,testimony consider,is which the court was entitled to that the
primary cause for the marriagebreakdown of the was irreconcilable

In divorce,differences. the final decree of the trial court found that the
petitioner “failed to substantiate that respondent’s] conduct during[the the
course of the marriage was treatment so as to seriously endanger her
health or reason.” The court also found that the petitioner’s allegations that
the respondent had an affair were proven.not

therefore,say,We cannot that the trial court inengaged an unsustainable
exercise of discretion as there is evidence in the supportrecord to its

differences,thatfinding irreconcilable and not misconduct on the part of
the respondent, caused the irremediable breakdown of the marriage. See
RSA 458:7-a.

B. Contempt

In response to a motion for filedcontempt by petitioner,the the court
5, 2006,issued an order on May the infinding respondent contempt for

failing to comply previous funds,with a order to return which he had
withdrawn, (Easternto the parties’ joint account at Eastern BankSavings
Account). 2006,In July the petitioner submitted another motion for
contempt, arguing respondentthat the had failed to return the full amount
to the Eastern Account. The trial court addressed this issue in the final

divorce,decree of holding: respondent] shall repay“[The the deficit
remaining from the reimbursement order byissued the court in respect to
the Eastern Account.” The petitioner submitted a motion for reconsidera-

30, 2006,tion on November that the trialarguing court “overlooked” her
July 2006motion and again requested a thatfinding respondentthe be held
in contempt. theAlthough record does not reflect that the trial court issued
an order specifically theaddressing petitioner’s reconsideration,motion for

29,2006,in an order issued December the court denied requesta from the
respondent to deposit the amount still directlyowed into the Eastern
Account, ruling: “returning particularthese funds equitablewould be and
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thetime has sincepassedto asbeing paid directly petitioner][theefficient
Mayin 2006.”orderoriginal reimbursement

in to find thefailingthe trial court erredargues thatpetitionerThe
2006 order andMaythe court’sfailingin for to followrespondent contempt

(2004).under RSA 458:51attorney’sis entitled to feesthat she

aregardingof review we laid out aboverefer to the standardWe
that thein The record revealsparty contempt.to find atrial court’s refusal

fundsreplacefailure to therespondent’s repeatedaware of thecourt was
orders, when itAccount, in violation of the court’sin the Eastern direct

the court is notsubsequent Althoughand order.issued its final decree
Giacomini,in 150 N.H. atrespondent contempt,to find the seecompelled

why the501, justification respondentfails to offer forthe court’s order
andgiven repeated undisputedin hiscontempt,should not be held
and remand forAccordingly,orders. we vacateviolations of the court’s

reconsideration.

Attorney’sC. Fees

denying multipleherbythat the trial court erredpetitioner arguesThe
fees.attorney’sforrequests

upon statutorymust beattorney’s grounded“An award of fees
authorization, rule, the or anparties,a an betweenagreementcourt

responsible payingrule that each is forexception partyestablished to the
omitted).(quotationatHampers,her own counsel fees.” 154N.H. 289his or

under an unsustainableattorney’sthe trial court’s denial of feesWe review
standard, the trial court’sdeference togivingexercise of discretion

(2004).694, 704 “Tobe reversibleRye,Arcidi v. Town 150 N.H.decision. of
clearlymust have exercised for reasonson the discretion beenappeal,
of theclearly prejudiceunreasonable to theuntenable or to an extent

in for the trial court’ssupportIf there is some the recordobjecting party.
omitted).determination, uphold (quotationwe will it.” Id.

First, requesterred in herargues denyingthe that the courtpetitioner
incurred a domestic violence matterattorney’s regardingfor the fees she

order,final the courtthe court in 2006. In the domestic violenceAprilbefore
in the divorceattorney’sthat the issue of fees would be addressedheld

subsequently petitioner’s request,court denied theproceedings. The
to make anadequatethat it “cannot find an basis on which suchholding

presented.”award under the facts

feesattorney’s pursuantThe that she is entitled topetitioner argues
2007), the of relief a courttypesto 173-B:5 which addresses(Supp.RSA

reads,The in pertinentto the of domestic violence. statutemay grant victim
(b) including,relief but notmayrelief include: . . . Otherpart: “Other
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(10)limited to: . . . the toOrdering pay attorney’sdefendant reasonable
added).173-B:5, I (emphasisfees.” RSA Under the ofplain meaning the

statutory thelanguage, attorney’s permissive;award of fees is the trial
requiredcourt is not to order such relief.

issue,partyAs the this theappealing petitioner must demonstrate
that the court’s order clearlywas untenable or unreasonable theto

Arcidi,prejudice of her case. See 150 N.H. at 704. The petitioner fails to
articulate any facts that would an awardcompel attorney’sof fees under

173-B:5,RSA aside from the fact that a domestic violence final order was
entered against respondent. burden, therefore,the She has not met her to
demonstrate that the engagedcourt in an unsustainable exercise of
discretion.

petitionerThe also thatargues attorney’sshe was entitled to infees the
(1977).Adams,domestic matter under Harkeem v. 117 N.H. 687 Harkeem

provides attorney’sfor fees an judicial“[w]here individual is forced to seek
assistance to secure clearlya defined right”and established and the
opposing party has inacted bad faith. Id. at petitioner’s691. The entire
argument on this issue consists of the following statement: respon-“[The

numerous violations ofdent’s] the court orders petitioner]caused to[the
attorney’sincur attemptedfees as she to safety,secure her a clearly defined

and established right.” We find this argument to be inadequately developed,
and we therefore decline to address it. Landry 785,See v. 154Landry, N.H.

(2007).791
Next, petitionerthe argues that the trial incourt erred denying her

requests attorney’sfor infees the divorce litigation “due to respon-[the
vexatious,oppressive,dent’s] arbitrary, capricious, or bad faith conduct.”

petitionerThe uponrelies our decision in Harkeem.

petitioner’sOf the allegationsnumerous of bad faith listed in her
brief, the record reveals that the trial court attorney’sdid award fees on
some of her requests. Regarding her other allegations, we can find no
“clearly defined and right,”established as contemplated by Harkeem,
which the petitioner to securesought anjustifying attorney’saward of fees.
Harkeem, 117 N.H. at 691. The parties were inengaged a contentious
divorce, nature,which is byadversarial petitioner’sand the assertions of
the respondent’s bad faith amount to disagreements and inaccusations
which both parties engaged. Sanborn, (2007)Blouinv. 704, 708155N.H.Cf.
(“There were numerous factual and legal issues that inwere contest. . . .

rightsThe in omitted)).this case were far from clearly defined.” (quotations
Accordingly, saywe cannot that the trial court engaged in an

unsustainable exercise of discretion in denying petitioner’sthe requests for
attorney’s fees.
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Earned,D. Division InterestEqual of

byerred to orderfailingthe that the trial courtFinally, petitioner argues
of dividedparties’ joint depositthat interest earned on the certificate be

equally.
issue, however, that vacate the court’sgivenneed not decide this weWe
entirety.distribution in itsproperty

in reversed inpart; part;Affirmed
vacated in and remanded.part;

DugganDalianis, Galway, JJ.,and concurred.
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