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made any duringcourt statement orientation that thecompromised
offairness the trial and the of theimpartiality jury, causing the defendant

prejudice.to actualsuffer
basis, in orderprospectiveOn a to curtail the ofpossibility compromising

the fairness of trial andproceedings jury impartiality, specific procedures
governing the interaction the prospective jurorsbetween trial court and

juryduring accomplished throughorientation should be Seerulemaking.
Sup. 51(A)(1)(b); (2006).Abram, 619,R. v.Ct. State 153 N.H. 627-28

Affirmed.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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(Michael Lewis, theattorney,A. onKelly Ayotte, attorney general S.
and theorally),brief for State.

Lothstein, defender, Concord, theappellate of onTheodore assistant
orally,and for the defendant.brief

GALWAY, defendant, Solomon, the theappealsThe Ernest decision ofJ.
J.)(Stephen, grant objectionto a mistrial over hisDerry District Court

J.)justice (Coughlin,after the became unavailable. Weoriginal presiding
reverse.

byThe facts are the record. The defendant isfollowing supported
2006,22,initially MayTrial set forcharged with three misdemeanors. was
2006,14,Onrequest. Augustbut was continued twice at the defendant’s

evidence, theduringto hear trialJudge Coughlin began suspendedbut
witness, case,the in thatof the victim the soallegedcross-examination first

Trial onlawyer appointeda could for the witness. recommenced Octoberbe
23,2006, lawyerthe the victimagain appointedbut continued when forwas

the of her earliertranscriptto obtain and review client’srequested time
22,Januaryto continue on 2007.testimony. The trial was scheduled
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interim,In Judge Coughlin, Hampshirethe a member of the New
Guard, 12, 2006,National onSpecifically,volunteered for duty. December

Judge volunteered “to be mobilized for atCoughlin Baghdad, Iraqservice
or place plus any dutyother such additional as neededtemporary locations

addition,by the InArmy.” Judge specifically “any and allCoughlin waived
mobilization,formal to customaryadvanced notice such as the 30-day

waiver, stated,notification notice.” ofpart Judge CoughlinAs this “Neither
my employer, my nor Ifamily adversely by havingwill be harmed not 30
days to prepare Judgefor this mobilization.” Coughlin deployed Iraqwas to
in 2007.January

Trial Stephen 22,recommenced before Judge Januaryon At that2007.
time, proceed se, and,the defendant moved to pro upon being permitted to

so,do tomoved dismiss the case of speedyfor lack a trial. theWhen court
motion,denied the the defendant moved to have counsel reinstated and

moved to continue. Both granted.motions were
continuance,Following this dismiss,the defendant moved to thatarguing

Judge Coughlin’s absence after beginning to hear evidence violated his
right to his completed tribunal,have trial by particular is,a thethat same

finder,fact I,under Part Article 16 the Hampshire Constitution,of New
and the Fifth and Fourteenth Amendments of the United States
Constitution. The argued that,defendant further Judge Coughlinbecause

govolunteered to Iraq,to his unavailabilitycurrent did not create a
necessitymanifest for a mistrial.

13, 2007,On February Judge Stephen conducted a hearing on the
motion duringdefendant’s which he heard argument from both the

defendant and the prosecution, exploredand several alternatives to a
mistrial. After it was viable,decided none of these options was Judge

mistrial,Stephen declared a finding “there is manifest necessity for a
mistrial under the circumstances herein or the of public justiceends would
be Judge Stephendefeated.’” further thatconcluded the fact Judge
Coughlin dutyvolunteered for was not critical to the analysis,mistrial
noting,

The fact Judgeremains that Coughlin was “called to wasduty”. It
clearly up to the military to decide towhether deploy Judge

toCoughlin Iraq regardless of whether he not.volunteered or
Considering that the military has made that deploydecision to
Judge Coughlin and now that militarythe indicated nothas he is

manner,in anyavailable a is appropriatemistrial thatconsidering
rejecteddefense counsel has all other available alternative

options.
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adecision, retrialarguingthis that beforeappealsnowThe defendant
his under both the Newrightswould violatedifferent fact finder

TheJeopardy Clauses.and Federal Constitutions’ DoubleHampshire
case, particular, Judgethis inthat the circumstances ofdefendant submits

necessitydo not constitute manifestCoughlin’s voluntary departure,
byterminatedobjectionhis because his trial waspermitting mistrial over

of rather thanvoluntary participant,”decision a trialthe “unilateral and
unavoidable circumstance.some unforeseen or

in Judgethis case whenacknowledges jeopardythat attachedThe State
Courtemarche, 772,142evidence. State v. N.H.Coughlin began to hear See

however,(1998). barred,notargues773-74 that retrial is becauseThe State
Iraq,deploy Judge Coughlindecision to tomilitarythe made the ultimate
firstnecessityto for the mistrial declaration. Wethus rise a manifestgiving

Ball,Constitution,the State v.the defendant’s claim under Stateaddress
(1983),226, 231-32 guidance only,for id.opinions124 and cite federalN.H.

at 233.

thejeopardy“It is that under the double clauses offundamental
defendant has aHampshireNew and United States Constitutions the

trial tribunal.” v.right completed by particularvalued to have his a State
(1980) omitted;728, emphasisPugliese, (quotations120 N.H. 729-30

added). toright particular right completeThe to a tribunal is an accused’s
sworn,jury, judge,a trial a or a once evidenceparticularwith chosen once

(1978)28,Bretz, (describingv. 437has commenced. Crist U.S. 35-36See
need of theright protecta tribunal as the to interest accusedparticularto

Courtemarche,in 142 N.H. at 773-74retaining jury); (jeopardya chosen
evidence).in hearjudge beginsattaches bench trial when to

the with all its resources andrightSuch a exists because State
attemptsbe to make to convictpower repeatedshould not allowed

offense, thereby subjectingan him toallegedan individual for
embarrassment, ordeal him to live inexpense compellingand and

continuing anxiety insecurity, enhancinga of and as well asstate
maythough guilty.the that even innocent he be foundpossibility

(1991) omitted).843,Bertrand, 133 N.H. (quotationsState v. 853
“Reprosecution unnecessarily bya been declared the trialafter mistrial has

the same andobviously subjects personalcourt defendant to the strain
theinsecurity regardless underlying judge’sof the motivation trial actions.”

(1971).470,Jorn, Thus, mayv. 483 “a trialUnited States 400 U.S. court
objections, jeopardizinga the withoutdeclare mistrial over defendant’s

act,retrial, necessityif there is a manifest for the or the ends ofonly public
525,justice Paquin,be defeated.” State v. 140 N.H. 528would otherwise

omitted).(1995) “onlyshould be exercised with the(quotations powerThis



51

caution, circumstances,greatest urgent veryunder and for andplain
415, (1999)Gould,v. 144obvious causes.” State N.H. 416-17 (quotation

omitted).

necessityManifest is a variable appliedstandard which cannot be
However,mechanically. Id. at 417. if the trial court unsustainably exercised

mistrial,its discretion in concluding necessitythat manifest arequired then
the Jeopardy 528;Double Clause will bar See 140 atPaquin,retrial. N.H.

(2001)Lambert, 295,147State v. N.H. 296 (explaining unsustainablecf.
standard).exercise of discretion such gravitymistrial is of“[A] and

implicates such a fundamental rightconstitutional that we will defer to a
trial court’s finding onlyof manifest necessity where the record affirma­

Gould,tively it.” 144supports N.H. at It is418. the State’s burden to
justifieddemonstrate that the mistrial was manifest atby necessity. Id. 416.

The State has meetfailed to its burden here.
The is thatrecord clear Judge Coughlin initially govolunteered to to

occasion,Iraq on this independent any militaryof Judgedirective.
Coughlin anyalso waived periodnotification to which he was entitled. These

alone, however,actions are not on questiondeterminative the of manifest
necessity arising Indeed,from his subsequent unavailability. we note that it

not,is as the defendant thesuggests, voluntary Judge Coughlin’snature of
Rather,actions that necessitydefeats manifest thehere. it is of thetotality

surrounding departurecircumstances his requiresthat this conclusion.
More specifically, the State has failed to anydemonstrate that consider-

given possibleation was to the effect upon the defendant’s constitutional
rights that anyor measures were taken to ensure rightsthose were
protected.

Although may unknown,the exact date have Judge Coughlin’sbeen
departure was clearly anticipated when he for duty,volunteered theyet
State failedhas to show either anythat preventativereasonable measures
were protecttaken to the defendant’s constitutional to theright same fact
finder, or that no such measures could have been taken. For example, the
State has failed to show that any attempt was made to reschedule the trial
to an earlier date notifyor even to the defendant of the Judge’s planned
departure. The record is of anydevoid effort to theprotect defendant’s

rightsconstitutional while Judge Coughlin stillwas available. The United
States Supreme Court has thatstated the decision to abort a trial must
always tempered “bybe considering the importance to the ofdefendant

able, all,being once and for to conclude his confrontation with society
through the verdict of a he mighttribunal to favorably disposedbelieve be

Jorn,to his fate.” 400 U.S. at 486.
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not that thereonlythe recognitionisImplicit protectionin this
thatbut alsoby prosecution,to themanipulationmust be a barrier

hurt themayreturnedtrial a verdict isof a beforetermination
Every has its ownmanipulation. jurywithout suchdefendant even

tomay favorably disposedbejurythe initial morecharacter and
jury.the nextthe defendant than

25.1(b) (3d 2007).at ed.al., § 577LaFave et Criminal Procedure6 W.
trial withoutparticular justicea over apresidingcan said forThe same be

justifiedof caseproveto that the circumstances thisjury. The State faileda
to a trial before therightthe of his constitutionaldefendantdepriving

tribunal.sworn
mistrial,that, fornecessity Judgein afindingThe State manifestargues

togave significantand considerationprecipitouslydid not actStephen
argumentto after from both thehearingalternatives mistrialpotential

“[fjailureIndeed, the of a trial court toagree.and the State. Wedefendant
may an concern for a defendant’sinadequatesuch reflectprudenceexercise

diminish the deference otherwiseand thereforeprotections,constitutional
Gould, However,at 417. Judgeto a court’s 144 N.H.finding.due” trial

negatein this does not the State’sStephen’s careful consideration case
necessity.the of manifestfailure to demonstrate existence

the that this isSimilarly, unpersuaded by argument simplyare State’swe
toup Judge Coughlin’sThe factsdispute leadinga over causation.
ofunavailability undisputed the “cause” the trial’s termina-are —whether

by militarythe ordeparture Judgetion is seen the issuance of ordersas
no into volunteer for makes difference ourCoughlin’s dutydecision

circumstances,Rather, thetotality includingit is the of the failureanalysis.
to theprotectthe State to demonstrate that reasonable measuresof

unavailable, ultimatelyor that formswere either takenrightsdefendant’s
the basis of our determination.

necessity justifymanifest to the“Determining whether exists
a concerns: thebalancing competingof a mistrial ofrequiresdeclaration

single proceedingin his in a before acompletingdefendant’s interests trial
justificationof astrengthtribunal versus the the for mistrial.”particular

(Mich. 1994), denied,Hicks, 136, 141 cert. 515v. 528 N.W.2d U.S.People
(1995); Pond,(1995), denied,cert. 515 U.S. 1152 see v. 1331124 and State

(1990)738, (determining necessitywhether manifest standardN.H. 740
interests).andrequires weighing prosecution’s competingmet defendant’s

rights judiciary.”is a core function of theprotection“The of constitutional
(Prior Evidence), 562, 574141Assault N.H.Opinion the Justices Sexualof

was,(1997).Here, dutyto forJudge Coughlin’s decision volunteeralthough
admirable, simplyus notthe record before does demon-question,without
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necessitystrate manifest for a mistrial. laudable the underlyingHowever
cause, judge jeopardywhen a becomes unavailable after has attached and

case,ability reasonablymaintains the to allow for conclusion thatthe of but
so, showingfails to do the State cannot meet ofits burden manifest

necessity.
case,Accordingly, under the of weunique circumstances this hold that

the Double theJeopardy HampshireClause of New Constitution requires
that the trial finding necessitycourt’s of manifest be reversed. Because the

Constitution,prevailsdefendant under notthe State we need reach the
Ball,federal issue. See 124 atN.H. 237.

Reversed.

DugganC.J.,Broderick, Dalianis, JJ.,Hicks,and and concurred.

FamilyPortsmouth Division
No. 2007-100

In the Matter of Susan Martel and Robert Martel

16,Argued: January 2008
21,Opinion Issued: March 2008


