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(Nicholas Cort,Kelly attorneyA Ayotte, general attorneyassistant
orally),on the for thegeneral, brief and State.

Johnson, defender,Christopher Concord,M. chief ofappellate on the
and orally,brief for the defendant.

BRODERICK, Cosme,defendant, Angel appealsC.J. The his two convic-
assault, (2007),fortions misdemeanor sexual RSA 632-A:4 arguing that the

J.)(.Fauver,Court erred inSuperior motion todenying juryhis strike the
Wepanel. affirm.

2006,The infollowingfacts the record. Inappear April the defendant was
charged aggravatedwith one count of felonious sexual assault and two
counts of misdemeanor Insexual assault. he filed a toAugust, motion
record and to be at thepresent pretrial jury because,orientation he

the trialalleged, practicecourt had a of verbally instructing prospective
onjurors legal concepts responding questionsand to of individual prospec­

jurors.tive Defense counsel averred that been presenthe had at prior
duringorientations which the presiding justice gave an instruction on

model,reasonable doubt which deviated from the Wentworth v.see State
Wentworth, (1978),118 N.H. 832 and the typereferenced of evidence that

bemay presented at No actiontrial. was taken on the defendant’s motion
afteruntil the pool prospective jurors alreadyof had received orientation
toprior jury selection.

During jury selection, the defendant moved to strike jurythe panel
I,upon Part of Fifth,based Article 15 the State Constitution and the Sixth

Constitution,and Fourteenth to theAmendments United States arguing
thethat trial court’s ofpractice discussing legal concepts with prospective

jurors during himdeprived rightorientation of both to apresenthis be for
stage processcritical of the abilitycriminal and the to raise preserveand

substantive issues for appellate review.The trial court denied the motion to
evidence,strike. The trial and atproceeded, the close of the jurythe was
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verdicts thejury guiltyThe returned onapplicablethe law.instructed on
the defendant thecharges and ofacquittedtwo sexual assaultmisdemeanor

appealThis followed.felony charge.
orientation; is,jury thatchallenges practiceour state’s forThe defendant

criminal, or when individu-equitable proceedingsthe to civilprocess prior
yetbut notjury duty first assembled in the courthouseals for arereporting

Juryany specificon case. orientationjurorto sit as apotentiallyselected
in forcourts the States somepractice amonghas a common Unitedbeen

(W.146, 151-52 1978); v.See, Vance,v. 250 Va. Statee.g.,time. State S.E.2d
(Conn. State,701, 1986); v. A.2dApp.704 Ct. Brown 349Delgado, 513A.2d

(Md. 1975),359, grounds bySpec.Ct. overruled on other SimsApp.362-63
(Md. 1990); Becker, 846, 8471317, 1322 Mele v. 134N.W.2dState,v. 573A.2d

(Mich. 1965). newly jurorscalled are first assembled toApp. WhenCt.
service, court with informationbegin providesterm of the trial themtheir

advocacy and,about the of atlegal process, systemand instructions the
times, concepts they theyof will confront shouldmeaning legalthe certain

Vance, This practiceto sit on a 250 S.E.2d at 152. isbe selected case. See
educating prospective jurorsas a about their roleacknowledged means of

in legal system, removingand the American as well as theresponsibilities
involvement inmystery relieving any anxietyand about their theshroud of

id.; at ABAprocess. Delgado, generally513A.2d 704. See STANDARDSSee
Relating Management (Part D andto Juror Use and 139-53 Stan-

16) (1993). juryfor includespracticedard Our state’s orientation a video
by judgeand an informal oral addresspresentation presidingthe followed

by jurors.from thequestions prospective
orientingtoobject educating prospectiveThe defendant does not and

Rather,jurors. he that the trial unrehearsed and unre-contends court’s
thepool prospective jurors presenceinteraction with the of outsidecorded

counsel, mayhis includedof the defendant and which have instructions of
law, I,uponHe reliesrights. specificallyviolated his constitutional Part

Fifth,the15 of the State and Sixth and FourteenthArticle Constitution
questionsto the United States Constitution. review ofAmendments We

(2007).644,Dupont,law de v. 645constitutional novo. State 155 N.H. We
claims, Ball, 226,124first state State N.H. 231address constitutional v.

(1983), guidance only,and cite federal cases for id. at 232-33.

presentthe to beright“The defendant’s under State Constitution
I,in partat from the set forth article 15 tospecific guaranteestrial derives

witnesses, heardproduce proofs, fullyall favorable confront and be in one’s
Hannan, 612,defense, rightas the to due v. 137N.H.process.”as well State

omitted).(1993) right any614 This to that(quotation proceedingattaches
process againstcritical the criminal set thestageconstitutes a of defen-
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(1983).114, EvenSpain,See Rushen 464 117 when thedant. v. U.S.
evidence, processor dueconfrontingdefendant is not a witness as

I, protectsArticle 15 State hisby rightPart of the Constitutionguaranteed
relation,the apresent presenceto be “whenever defendant’s has reason­

substantial, the theably opportunity againstto fulness of his to defend
(1986)Castle,charge.” 649,128 651 and(quotationState v. N.H. brackets

(1985).omitted); 522,see States v. 470 526 “TheGagnon,United U.S.
of a of thepresence processa defendant is condition due to extent that a

just Castle,and byfair would be thwarted his absence.” 128 N.H.hearing
brackets, omitted);(quotation,at 651 and 470 U.S. atellipsis Gagnon, 526.

presentThe right encompassesto be also the to a record ofright ex
judicial communications made in course ofparte jurorwith a the criminal

Castle,See 128proceedings. (analysisN.H. at 651-52 of whether ex parte
requireddiscussion be from rightto recorded stemmed defendant’s to be

Hannan, (same).discussion);present during such 137 N.H. 614at Pre­
serving a record aprovidingand it to defendant serves two purposes:
“First, it grants the an opportunity protectsdefendant to be heard and his

to trialright by impartial juryan himby enabling respondto to issues
duringraised discussions conducted outside the of trialpresence counsel.”

Hannan, Second,137 N.H. 614. permitsat the record appellate review of
discussion if action,the the later challengesdefendant the trial court’s such

rejectingas the defendant’s request juror.to excuse a Id.
have had to rightWe occasion review the to be present, and the corollary

record,to a in theright parte judicialcontext of ex jurorscontact with
during voir afterdire and the commencement of Fortrial. example, we
have held the practice,constitutional trial incourt’s cases other than first

murder,anddegree capital holdingof thediscussions on record with
individual venire thatpanelists are outside of the of counselhearing but are

byfollowed a torecitation counsel on the record of the substance of the
Id.; (1985).416,discussion. v. Bailey,State 127 N.H. 421 We have

inemphasized requirement circumstances,the for a record such stating
that “we cannot think of any statement made in course ofthe criminal
proceedings the court subjectbefore that should not tobe counsel’s

rightabsolute upon Bailey, Thus,to a record atrequest.” 127 N.H. 421. we
have held that the to inproviderefusal a record such requirescircumstance

beyondreversal unless it appears a reasonable doubt that the error was
Id.; (1991)(trialBrodowski, 197, 202harmless. State v. 135N.H. court must

preserve parterecord of ex with panelistdiscussions venire even if such a
record is not requested). appliesThis standard if trialthe court fails to
notify counsel parteof an ex empaneled jurorcommunication with an or

Hannan,to record infails such discussion the first instance. 137 N.H. at
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(ex withcommunicationparteCastle, N.H. at 652-53614-15; 128see also
begandeliberationsand beforetrial concludedjuror afterempaneled

andconversationto record thecourt failedbecausereversalrequired
dire).for voirrequestrefused counsel’s

a trialconversation betweenparteof an exoccurrenceThe “mere
constitutionalanyofdeprivationadoes not constitutejurorand ajudge

everyatright presentto beno constitutionaldefense hasTheright.
righta constitutionalnor is therejuror,and ajudgeainteraction between

Gagnon,every such communication.”transcribereportera courtto have
added). theomitted; Because neitheremphases(quotationat 526470 U.S.

requirements“any black lettercontainsthe Federal ConstitutionState nor
injurors] theprospective[jury] panelists [orcolloquies withto conduct

judgmentsforrecord[,] issues ... callthe [t]hesecounsel or onofpresence
thenecessary promotetoreasonablythat areprocedurestheabout
127jurors.” Bailey,amongimpartialityfairness andensuringofobjective

421.N.H. at

a criminaltriggersthatproceedingnot the oftypeorientation isJury
I, Article 15under Partor to a recordpresent rightto berightdefendant’s

not theorientation iscommentary duringJudicialof our State Constitution.
selection, in orprogress,a trial isduring jury whileas communicationsame

commentarya verdict because suchrenderingto the ofpoint priorat some
any specificagainstcriminal proceedingsin the course ofis not made

“injurors the coursemade to(judicialid. at 421 statementdefendant. Cf.
dire, subjectis to defendant’sjuryas voircriminal suchproceedings,”of

parteexrecord); (distinguishingA.2d at 704Delgado,see 513right to a
empaneledmade toorientation from thoseduringremarks madejudicial

criminal, defen­case, any specificnorcivil orjuror). specificNo whether
is notjurors. jury poolThedant, pool prospectiveto the ofpresentedis

witnesses, any specificto assessnor askedfacts orany specificinformed of
witness, specifictypea orparty,athey may againsthavepersonal prejudice

scenario, charge.or criminalcivil claimof factual
orientation, personallyeither orLikewise, atpresencea defendant’s

meaningful oppor-himcounsel, anynot withprovidewouldthrough legal
duringhim becauseagainsttheagainst charges pendingto defendtunity

Massachusetts,v.Snyderever discussed.no case isspecificorientation Cf.
(1934) proceedingwhenimplicated97, (right presentto be291 U.S. 106

witnesses, jurors,examiningaccuser, cross-examiningconfrontinginvolves
counsel). no constitu-A defendant hasoffactual summationheedingand

useless,“bewould otherwisepresencehispresentto be whenrighttional
Id. at 106-07.the but a shadow.”or benefit
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jurorsJury simply provides opportunityan for toprospectiveorientation
legal generally legalthe and educated aboutprocessbe informed about

totheylater face be chosen sit on a case.concepts they will should
Therefore, jurors is notprospectivewe conclude that orientation of a

defendant,a andstage proceedings againstcritical of criminal instituted
presencenot hallmarks in his isproceedingdoes bear the of a which

necessary pendingto his defend criminalpreserve ability againstto
704-05;Brown,charges. Vance, 151;Delgado,250 S.E.2d at atSee 513A.2d

A.2d at the had to beAccordingly, right present.349 363. defendant no
a toright require right presentBecause the to record is derived from the be

case, Castle, 651-52,thisin see 128 N.H. at we conclude that failure to
record the orientation caused noproceeding infringe-also constitutional
ment.

The Federal greater protectionConstitution offers the defendant no
Hannan,than does the Constitution theseState under circumstances. See

Castle,614; 651;Rushen, 117;137 N.H. at 128 N.H. at at Gagnon,464 U.S.
470 U.S. at 526.Accordingly, we reach the same result under the Federal
Constitution as do underwe the State Constitution.

nevertheless,acknowledge,We a rightthat defendant’s to a fair and
impartial threatened,jury may potentiallybe degree,to some whenever a

judgetrial in exengages parte jurors.communications with prospective See
Vance, 250 S.E.2d at 151-52 (though pretrial meetingorientation not a
critical stage, court acknowledged possible threat to defendant’s constitu­
tional right to fair and impartial jury); Delgado, A.2d at513 705 n.4
(acknowledging that instances inmay arise which a grossly erroneous

trial).statement compromises right to judgefair “That a trial might
a slip tonguecommit of orthe make an erroneous statement of law is not

disputable.” Vance,250 S.E.2d at Ex parte judicial152. commentary during
reversal, however,orientation warrants ifonly the fairness of the proceed­

ing or the ofimpartiality the jury compromisedis to the extent that the
prejudice. Mele, (whiledefendant suffers actual 134 atSee N.W.2d 848-49

certain orientation remarks unsaid,would have been better left no preju­
shown);to Aikins, 408, (Kan.dice defendant’s case v.State 932 P.2d 428

1997) (while judicial remark on juryreasonable doubt during orientation
questionable,was record did not show that defendant suffered actual

(2006) (whetherprejudice); 272,see State v.also 153 N.H.Mussey, 280
impermissible byremark prosecutor justifies verdict dependsreversal of in

upon case).itpart likelywhether could have ofaffected outcome We
emphasize, however, that the “mere possibility prejudiceof from a remark

the judgeof is Aikins,not sufficient to overturn a verdict or judgment.” 932
omitted).at (quotationP.2d 428
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was notappealin thisat issuethe orientationObviously, because
bymadeof the actual statementsrecorded, proprietycannot review thewe

of itsinformed counselHowever, in this casethe trial courtjudge.the trial
namely, that:regular practice;

Court, Ithis andthe ofpractice... it isin to the videoaddition
in thestate, every trial courtin theevery courtjust aboutbelieve

state, in after and answergothat wein thejuryor courtstate
better, wemake feelyousort ofand we make—wequestions,

and we answeron the videothe—what’ssupplement somewhat
case, just for the record.in and that’sI did that thisquestions.

remarkscourt’s reconstructed(reviewing trial513A.2d at 703Delgado,See
orientation). aboutinquirethe defendant did notNotably,during jurymade

jury pool,with thecommunicationof the court’sparticularthe substance
anythat it madethe court’s recitationfromand there is no indication

otherwise, thelaw, supplementingwhenflawed orabout thestatements
questions.torespondingvideo or

us, hasMoreover, record before the defendantupon thebased
anyhe suffered actualestablishing thatmeet his burden offailed to

slightsoIndeed, any prejudiceof isof the survivalpossibilitytheprejudice.
at OrientationSee id. 704.significance.it no constitutionalgiveas to

trial, the trial wasprior tobetween one and two weeksoccurred sometime
court instructed thedays, and the trialover the course of twoconducted

deliberations, withoutjust priorthe case tothe law tojury applicableon
nature of direct andinstructions, theexplainedIn its the courtobjection.

concern­evidence, proof requiredthe standard ofincludingcircumstantial
doubt, all withoutboth, of reasonableconceptand also defined theing

that, bythe caseFurther, ‘Youwill decidethe trial court directedobjection.
be,” andfind them toyou youI to to the facts asgivethe law thatapplying

rely upontoof the instructionsjury copythe with a writtenprovidedalso
the court’s instruc­are to followpresumeddeliberations. Jurorsduring

500, (2006), denied, 63cert. 128 S. Ct.tions, 154 N.H. 513Ayer,see State v.
thatjurors are able to understand(2007), averageconclude thatand we

them at the close of theas instructed toare bound to follow the lawthey
the could have beenjuryTo the extentand in written form.providedcase

duringmadebetween statementsby any discrepancyconfused chance
instructions, seekingthey had a means ofjurytheorientation and

pose anythem on how totrial court instructedNamely, theclarification.
weAccordingly,during deliberations.maythat have arisenquestions

trialthat themeaningfulno likelihoodthat the record revealsconclude
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made any duringcourt statement orientation that thecompromised
offairness the trial and the of theimpartiality jury, causing the defendant

prejudice.to actualsuffer
basis, in orderprospectiveOn a to curtail the ofpossibility compromising

the fairness of trial andproceedings jury impartiality, specific procedures
governing the interaction the prospective jurorsbetween trial court and

juryduring accomplished throughorientation should be Seerulemaking.
Sup. 51(A)(1)(b); (2006).Abram, 619,R. v.Ct. State 153 N.H. 627-28

Affirmed.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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