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(William andon the briefChapmanL.Reno, RA, of ConcordOrr &
respondent.theorally), for

(town), an orderappealsPeterboroughHlCKS, Townofpetitioner,J. The
TheJ.)(Abramson, respondent,that therulingSuperiorthe Courtof

underexemptiontax(MacDowell), entitled to aisColony, Inc.MacDowell
(2003) affirm.72:23, year.the 2005 tax WeY forRSA

appearcourt’s order orin the trialeither recitedfollowingThe facts were
in by1907foundednonprofit corporationis arecord. MacDowellin the

internationally-recog-anEdward wasand Marian MacDowell.Edward
architect.journeymanandpoetcomposer, photographer,nized
purpose,itsIncorporationof statesCertificate1986 RestatedMacDowell’s

Incorporation,oforiginalfrom the 1907 Certificateunchangedin language
as follows:

drama,music, the architec-literature andthe arts ofpromoteTo
arts; encouragefine toture, and the otherpainting sculpture,and

art; adevelopof toand of all branchesstudy, productionresearch
appreciationcorrelation andunderstanding of theirsympathetic

influence;value; carryand thusand to broaden theirof their
MacDowell;life of Edwardpurposeforward the

purpose,in furtherance of suchacquire by gift develop,To and to
inin Peterborough,of MacDowell and his wifethe home Edward

them to made abyof beHampshire, proposedthe State New
arts,in all the andcompanionshipfor work and of studentsplace

meanwhile, apply anyand toto maintain the same as their home
during respectivefor their benefit theircorporationfunds of the

and tolives, corporation,the other of theobjectsas well as for
in that State andacquire by gift purchase propertyor such other

in theaccomplishingbe deemed desirableelsewhere as shall
objects corporation.of the

Peterboroughland in onMacDowell owns 450 acres ofapproximately
buildingscommonthirty-twoare located art studios and variouswhich

pro-an artist-in-residence(collectively, Colony). operatesthe MacDowell
(a “Colonyprogramthe Each artist admitted to thegram property.on

Fellow”) Colony,the where he or she ismay up eightto weeks atspend
onein create art. The studios are isolated fromprovided a studio which to

provide,and in the trial court’sbuildingsanother and from the common
words, secluded, in which to work.”“a natural environment

bathrooms, theenablingwith and fullequippedstudios are bedsEight
Thestay.in them theirduringto those studios to resideassignedartists

in three on-sitestudios are housedassigned remainingartists to the
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Hall,Colonydormitory buildings. buildingsOther common include which
aslaundrycontains and communication facilities well as a hall indining,

work;may informally presentwhich artists socialize and their Savidge
Library, twenty-four-hourwhich research facilities and an addi-provides

work; Hillcrest,presenttional venue for the artists to their and which is
visitors,Edward and Marian MacDowell’sformer home and now used foris

guests, specialandmeetings events.
program operates throughout year,MacDowell’sartist-in-residence the

in three separate opensessions. The is tofour-month-long program both
professional emergingand for is based prima-artists. Selection admission
rily form,upon Applicants applicationtalent. submit a two-pagemust a
project fee,adescription, two references and application maywhich$20.00
be bywaived. areApplications separate panelsreviewed admission for each
of the disciplinesartistic involved.The trial court that thenoted admission
panels “are of acomprised group professionalsof inrevolving distinguished

omitted.)each discipline.” (Quotation 2005,artistic In the panels repre-
followingsented the disciplines: (poets,“literature fictionplaywrights, and
writers, translators); arts;non-fiction and music visualcomposition; film/

video; arts;interdisciplinary and architecture.”
The rankpanels applications by degree excellence,admission of talent or

using a ratingshared scale. No togiven applicants’consideration is the
status,financial although travel are ingrants available for artists financial

need. applicants equalBetween two of rank with spaceand similar
requirements, anpreference given applicantis to has not previouslywho

2005, artists,been a InColony Fellow. including246 one New Hampshire
resident, were selected from 1765 toapplicants fellowships:receive

soughtMacDowell a exemptioncharitable tax in for 4202005 acres of its
(theland fortyand of its buildings remaining thirty acres and one building

mission).were not usedapparently directly for MacDowell’scharitable See
72:23, AlthoughRSA the previouslyV. town had treated MacDowell’s

property exempt,as tax it application, concluding,denied the as byaverred
selectman,a town that was charityMacDowell not a public meeting the

(2003).requirements 72:23,RSAof V and RSA 72:23-l The parties agreed
to dispute action,resolve their through declaratory and,a judgment in
summary judgment rulings, the courttrial determined that MacDowellwas
entitled to the tax exemption.

appeal,On the town argues publicthat MacDowell is a charitynot
(1)entitled exemption 72:23,to a tax RSAunder V because: it provides

(2)“aonly verybenefits to limited and insubstantial “itgroup”; has
(3)complete benefits”;discretion over who will itsreceive and it has “failed

to meet the statutory requirement that Hampshireresidents of New [be]
charity’sadmitted to a benefits.”
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wejudgment, applysummaryforon motionsfrom an orderappealIn an
standard of review:followingthe

wesummary judgment,granttrial court’s ofreviewing aWhen
evidence, all inferencesandand otherthe affidavitsconsider

to thethem, most favorablelightin thedrawn fromproperly
not reveal adoesIf review of the evidencenon-moving party. our

entitledfact, if ismoving partyand theissue of materialgenuine
court’slaw, affirm the triala matter of we willasjudgmentto
to theof the lawapplicationthe trial court’sWe reviewdecision.

de novo.facts

(2006)Ctr., 246, (quotation154 N.H. 248YouthSpauldingLacasse v.
omitted).

of torights [MacDowell]that determination of the“It is elemental
and extent ofstatutory. The existencefrom taxation isexemptionan

Evangelicaltheedict.” E. Coastdepends legislativeonexemptions Conf. of
(2001)658,146 661of Swanzey,America v. Town N.H.ChurchCovenant of

omitted). we are thestatutory interpretation,“In matters of(quotation
in of the statuteexpressedof intent as the wordslegislativefinal arbiter

omitted).Lacasse, (quotationa 154 N.H. at 250considered as whole.”
“if find that thewill the trial court’s decision weAccordingly, we overturn

E. 146N.H. atConf,or the law.” Coastmisapprehended misapplied[court]
omitted). to encour­legislative purposeWe note that(quotation “[t]he661

strained,by a over-­charitable institutions is not to be thwartedage
Ass’nunnecessary Youngtechnical and construction.” Women’s Christian

omitted).(1937)Portsmouth, 40, 42 (quotationv. 89 N.H.
the relevant statutes. Seeby examining languagethe ofbeginWe

72:23, fromLacasse, provides exemption154 N.H. at 250. V anRSA
taxation for:

orga-of charitablebuildings, personal propertyThe lands and
doingororganized, incorporated, legallynizations and societies

state, owned, directlythemoccupied byin this used andbusiness
established, thatthey providedfor arepurposesfor the which

any purposethereof is used for otherprofitsnone of the income or
theyfor which are established.purposethan the

turn, charitable as follows:In RSA 72:23-l defines

societycorporation,term “charitable” as used to describe aThe
includingofscope chapter,within the thisorganizationor other

..., society organizationorcorporation,72:23 shall mean aRSA
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established and administered for the ofpurpose performing, and
obligated, by otherwise,its charter or performto some service of
public good or welfare theadvancing spiritual, physical, intellec-
tual, social or economic well-being general publicof the or a
substantial and segmentindefinite of the general public that
includes residents of the state of Hampshire,New with no
pecuniary profit members,or tobenefit its officers or anyor
restrictions which confine its benefits or services to such officers

members,or or anythose of related organization. The fact that an
organization’s activities are not conducted for inprofit shall not
itself be sufficient to render the organization “charitable” for
purposes of this chapter ....

Florida,In ElderTrust (2007),Inc. v. Town Epsom, 154N.H. 693of of
we set forth four factors for determining whether an organization qualifies
for a charitable tax exemption 72:23,under 72:23-l;RSA V and RSA
namely, whether:

(1) the institution or organization was established and is admin-
(2)istered for a charitable purpose; an obligation exists to

perform the organization’s stated purpose to the public rather
(3)than simply to land,members of the organization; the in

addition to being byowned the organization, is occupied by it and
(4)used fordirectly the stated purposes;charitable and any of the

organization’s profitsincome or anyare used for purpose other
than the forpurpose which the organization was established.

factor,Under the fourth organization’sthe officers or members
may anynot derive pecuniary profit or benefit.

ElderTrust, 154 N.H. at 697-98.

The town first contends that “MacDowell is a publicnot charity
because the creative artists who gained access to the Peterborough
property in 2005 were not a substantial and segmentindefinite of the
general public.” The argumenttown’s assumes that the artists admitted to
the artist-in-residence program are its sole beneficiaries. In its tax-exempt
survey, however, MacDowell asserted that its mission advances “the
intellectual being added.)well of the general public.” (Emphasis The trial

concurred,court at least in part, assertion,with MacDowell’s concluding
that by “supporting the artistic process,” MacDowell benefits “at the very
least, world, and,artists across the sense,in a broader the general public.”
The court further concluded that MacDowell’sartist-in-residence “program
primarily society Therefore,benefits as a whole.” agree.We performance of
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into whetherinquirywithoutRSA 72:23-Zmission satisfiesMacDowell’s
theofsegmentand indefinite“a substantialColony Fellows constitute

72:23-l.RSAgeneral public,”

“thethatreject propositionus to theurgestown neverthelessThe
uponbasedgeneral publicis thePeterborough propertythebeneficiary of

Peterboroughnot do at themay mayorartists]admitted[thewhat
however, and thirdconflates the secondargument,The town’sproperty.”

of use andservice andpublicofrequirementsfactors—theElderTrust
athe or substantialpublic,relevant is not whetherinquiryTheoccupancy.

butit, property,the organization’sbenefits fromsegmentand indefinite of
thereof, benefitssegmenta and indefinitepublic,the or substantialwhether

ElderTrust,Seepurpose.its statedperformanceorganization’sfrom the of
service isThus, argumentthe that “MacDowell’sat 697-98. town’s154N.H.

by the creativeroom, board, studio, entirelyis consumedand a which
mark.misses the WhilePeterborough property,”to theartists invited

Fellows,Colonythe its charitablethose services toprovideMacDowell does
determined, arts.” Theis, of the“promotionthe trial courtpurpose as

than thesocietyofgreater segmentthat service benefits a farprovision of
and, doing,in so serves thepropertyuse MacDowell’sactuallyartists who

inthat term is used RSA 72:23-l.public” as“general

reasons, the town’s contention that “MacDowellrejectFor similar we
a publicthe artists to receiveride the coattails of individualuponcannot

(1) MacDowell,it is not but the individualexemption”charitable tax where:
(2)artists, thatColony; requirementart at the and there is noproducewho

Colony. Again,art while at theColony actually produceFellows
promoteart but topurpose actuallyMacDowell’scharitable is not to create

charter,it; is, study,in research andencouragethat the words of its “to
art; understandingaproduction develop sympatheticof all branches of to

value; theirand of their and to broadenappreciationof their correlation
MacDowell, artists, performsIt not the individual that thatinfluence.” is

stated purpose.

andapplicationThe town next contends that because MacDowell’s
it “total discretion over who will receive itsprocedures giveadmission

benefits,” it has no enforceable to a charitable service.obligation perform
toobligationIn whether an has an enforceabledetermining organization

service, organizationala “we look to both its charter orperform charitable
E.and actions taken to those statements.” Coastpursuantstatements its

charter146 N.H. at 662.The trial court concluded that MacDowell’sConf.,
arts,to the and morerequires corporation property promotethe to “use its

ofcompanionshipa for work andspecifically, property placemake the
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Further,students in the obligatedarts. MacDowell is anyto use funds of
(Citation omitted.)fulfillcorporationthe to this purpose.” agree.We

MacDowell’s charter requires acquireit to Edward and Marian
[it,MacDowell’shome in Peterborough and “to indevelop furtherance of

MacDowell’s stated purpose,charitable ... a placeinto] for work and
companionship of students in all the arts.” The charter requiresalso
MacDowell “to apply any funds of the corporation objectsfor... the ... of

corporation.”the We conclude that MacDowell’s charter “sufficiently
itscircumscribe[s] discretion and andefine[s] enforceable charitable obli­

ElderTrust,gation.” 154 N.H. at 700.
contends, however,The town that the trial court byerred examining only

charter,MacDowell’s and failing actions,to consider its in determining
whether it obligatedis to provide a service of public good or welfare. The
town asserts that “MacDowellhas performchosen to mission” through[its]
a program restricted to itartists considers to be of highestthe talent and
argues that because MacDowell’s application and proceduresadmission
give it “total discretion over benefits,”who will receive its it has no
enforceable obligation performto a charitable service. In thesupport, town
cites followingthe passage from ElderTrust:

public[T]he service which organization][the is to render must be
obligatory so as to Attorneyenable the General or publicother
officer to enforce rightthis ifagainst it the service is not
performed. It follows that if the public benefit is limited to that
which the plaintiff sees fit to provide at optionits or in its
uncontrolled discretion the requirements 72:23[,]of RSA V are
not satisfied.

ElderTrust, omitted).154 N.H. at (quotation699

The argumenttown’s again conflates two of the requirements for a
charitable tax exemption: public service and obligatory service. The
obligatory service requirement relates not to whom the service is provided
but to whether the organization is torequired provide the service at all.
Thus, as we explained in ElderTrust: “The purpose of obligationthe
requirement preventis to organizations, theyeven if operate for charitable
purposes, from obtaining the benefits of a tax exemption without providing
some service of public good.” above,Id. As noted obligated byMacDowellis
its performcharter to a addition,charitable Inservice. contrary to the

contention,town’s the trial court did consider MacDowell’s“actions taken
pursuant to organizational] statements,”[its E. Conf.,Coast 146 N.H. at
662,and concluded that “for approximately years,100 MacDowell’sCharter
has been interpreted as obligating MacDowell to further the charitable
purpose arts;of promoting the and MacDowell has administered this
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of theour reviewprogram.” Uponartist-in-residencethrough itspurpose
record, the trial court’s conclusion.agreewe with

statutorythethat MacDowell fails to meetarguesThe town also
Hampshireone New residentonlya because it selectedcharitydefinition of

undisputedit as “that RSArepresentsin 2005.The townColonya Fellowas
charity’sto receive aHampshireof Newrequires ‘residents’72:23-l

in that a charitablepertinent part,actually requires,RSA 72:23-ibenefits.”
spiritual, physical,service theobligatory public “advanc[e]organization’s

or aintellectual, general publicof thewell-beingsocial or economic
includesgeneral publicof the thatsegmentand indefinitesubstantial
added).(emphasis72:23-lHampshire.”residents of the state of New RSA
Hamp­includes residents of the state of Newphraseread the “thatWe

shire,” generaland of themodifying segmentas “a substantial indefinite
public” automaticallyit that the termpublic.” implicit “generalId. We find

specific inquirya intoHampshire. Accordingly,includes residents of New
necessary onlyresidents isorganization’s impact upon Hampshirethe New

a than theorganization population generalwhen the serves narrower
words,i.e., in “a and indefinite ofpublic, segmentthe statute’s substantial

publicId. As we have concluded that MacDowell’s'general public.”the
general public,advances the intellectual of the we needwell-beingservice

specific inquiry.not undertake a more
further, thatNotably, concludingthe trial court went “MacDowell’s

immenselyin to the culturePeterboroughlocation has contributed artistic
Hampshire.”of New The court reasoned:

inColony participate promotingFellows and contribute to the
in thePeterborough by donating Peterborougharts works to

library, offering judge poetryor to contests. While it is true that
in inColony option engagingFellows have the of such activities

Peterborough, onlysuch artistic contributions occur because
inprogramMacDowell maintains its artist-in-residence

Peterborough.

supports findings.The record these

if by ColonyThe town further contends that it is the art created
benefit, profitsFellows that constitutes the “then the from that artpublic

for,” because, 72:23,V,must be accounted under none of the incomeRSA
or of the artist-in-residence used forprofits program may any purposebe
other than that for Thewhich MacDowell was established. town asserts

artists,by theythat the art is the sell or do whatmay pleaseowned who
out, 72:23,however,points prohibitionwith it. As MacDowell RSA V’s

it,against private applies Colonyinurement to not the Fellows. See
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ElderTrust, 154 N.H. at 698 for tax(requiring exemptioncharitable that
of the“any organization’s profits anyincome or are used for purpose[not]

purposeother than the for which the organization was established”
added)).(emphasis

Finally, MacDowell,the town that certainargues programs byfacilitated
basis,but inprovided by purely voluntaryits artists residence on a do not

qualify publicMacDowell for charitable status. need notWe address this
argument, solely uponas MacDowell relies programits artist-in-residence

satisfying publicas its service requirement, and we have found that
program Similarly,sufficient. we need not theaddress town’s contention
that reject argumentwe should MacDowell’s that it is similar to other
“self-selecting” groups, adoptedas we have not that in ourreasoning

reasons,For theanalysis. foregoing we affirm the trial court’s order.

Affirmed.

Broderick, C.J., Galway, J., concurred; J.,and Dalianis, with whom
Duggan, J., joined, specially.concurred

DALIANIS, J., Iconcurring specially. Although concur in the court’s
judgment that the respondent, (MacDowell),The Colony,MacDowell Inc. is
a organization 72:23,charitable a exemptionentitled to tax under RSA V
(2003) for the tax Iyear,2005 write separately explain myto reasoning,

inwhich differs some respects from that of the majority.
The petitioner, (Town),Town of Peterborough theappeals trial court’s

ofgrant summary judgment to MacDowell.When areviewing trial court’s
grant of summary judgment, we evidence,consider the affidavits and other

all them,and inferences inproperly drawn from the light most favorable to
the nonmoving party. Ctr.,Lacasse v. Spaulding 246,Youth 154 N.H. 248
(2006). If our review of the evidence does not reveal a genuine issue of

fact,material and if the moving party is entitled judgmentto as a matter of
law, we will affirm the trial court’s decision. Id. We thereview trial court’s
application of the law to the facts de novo. Id.

The insole issue this appeal, broadly speaking, is whether MacDowell is
a organization.charitable at argument,While oral the Town asserted that
one of the issues on appeal was whether MacDowell occupiesuses and all
or only part of its Peterborough property directly for its stated charitable

72:23,purposes, V,see RSA Thus,the Townfailed to brief argument.this it
is deemed waived. Council,See Herman v.Monadnock Training 147PR-24

(2002).754,N.H. 758
To determine whether MacDowell is a organization,charitable we must

(2003),look to RSA 72:23-i which defines the word “charitable” as used to
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asthat termdefinitions ofto our common lawandorganization,describe an
thoseabrogateintended tothat it was notstatesexpresslyRSA 72:23-l

definitions.
72:23-l, it“charitable” under RSAto deemedorganizationan beFor

must be:

andperforming,ofpurposefor theand administeredestablished
ofotherwise, serviceperformto someby its charter orobligated,

intellec-spiritual, physical,theadvancingor welfarepublic good
or ageneral publicof thetual, well-beingsocial or economic
thatgeneral publicof thesegmentindefinitesubstantial and

nowithHampshire,of Newresidents of the stateincludes
members, anyorto its officers oror benefitpecuniary profit

to officersor services suchwhich confine its benefitsrestrictions
members, organization.relatedanyor those ofor

693, 697-98Florida, 154 N.H.Epsom,Inc. v. TownIn ElderTrust ofof
in the first two(2007), of RSA 72:23-lrequirementswe summarized the

(1) whether theThese two factors are:of our four-factor test.factors
andpurpose;for a charitableis established and administeredorganization

(2) publicto theperform purposeit an to its statedobligationwhether has
ElderTrust, The154 N.H. at 697-98.to its members.simplyrather than
test, land, in tothe additionfactors of the ElderTrust whetherother two

thedirectlyit and used foroccupied bythe isbeing by organization,owned
income ororganization’sof thepurpose anycharitable and whetherstated

the for which theany purposeare used for other thanprofits purpose
72:23, and,established, mirror the of RSA Vrequirementswasorganization

discussed, at here. Id.previouslyas are not issue
“charitable,”Additionally, we must look to the common law definition of

trusts.which is derived from the law of charitable uses and charitable See
(to(1941)Association, 494, andetermine whetherDavie v. 91 N.H. 495

“resort must be hadorganization tax-exemption purposes,is charitable for
uses,doctrine charitable and that institution isaccepted respectingto the

purposesof are devoted to such aspropertycharitable the and funds which
omitted));(quotationthe creation of a valid charitable trust”supportwould

(1943)Exeter, 348, in(relying, part,v. 92 N.H. 352Society Cincinnatiof
isorganizationOF Trusts to determine whether anupon RESTATEMENT

Pelham, 24,charitable); N.H. 26&c. Scout Council v. 100Greater Girl
(1955) objective is to traincharity primaryis because its(organization

to thepurpose accordingfor which is a charitableyoung people citizenship,
316,Nelson,Trusts); v. 107 N.H.ConservancyRestatement of Nature

(1966) in RESTATE-by relying, part, upon“charitable”(defining317-18
Trusts). Concord,(Second) v. Cityof But see St. Paul’s SchoolMENT of
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(1977)243,117 N.H. 248 (although mayschools be considered charitable
organizations purposes doctrine,for of charitable trust arethey not
charitable fororganizations purposes 72:23,V;of tax exemption under RSA
for exemption IV).tax purposes, governed 72:23,schools are by RSA

Generally, (1)purposescharitable fall followinginto the categories:
(2) (3)relieving poverty; health; (4)promoting education;advancing aiding

(5)religion; providing governmental municipal services;or facilities and
(6)and other purposes that are beneficial to the community. See

(Third)Restatement (2003); (Second)§of Trusts 28 Restatement
Bogert(1959);of §Trusts 368 Bogert,G. G. & G. T. The Law of

(2d 1991).§§Trusts and Trustees 373-78 ed. rev.
According to MacDowell’s articles of incorporation, its pur-charitable

poses are to:

promote music,the arts of drama,literature and the architecture,
painting sculpture,and arts;and the other fine to encourage
study, research productionand in art;all branches of to develop a
sympathetic understanding of their correlation and appreciation

value;of their influence;and to broaden their and thus carry
forward the life purpose of Edward MacDowell.

To accomplish these purposes, the articles of incorporation provide that the
organization is to “acquire by gift and to ...develop the home of Edward
MacDowell and his wife at in thePeterborough, State of New Hampshire”
and to acquire any other property as necessary to accomplish these
purposes. The MacDowell inhome inPeterborough, particular, is to be “a
place for work and companionship of in arts,students all the and to
maintain the same as their home Anymeanwhile.” funds of the organization
are to be applied for the benefit of the students “during their respective
lives.”

purposesMacDowell’s fall into the generalthird category of charitable
purposes, advancing education. Generally, purposethe of MacDowell is to
provide room, board and living expenses for students of art study,to

Bogertresearch and produce art. Bogert,See & 375, 141, 145,§supra at
(arts149 education is a charitable purpose, promoting research is a

purpose room,charitable and providing board and financial assistance to
students is a charitable purpose). Alternatively, MacDowell’spurposes fall
into the sixth category, other purposes that are beneficial to the community.

(Third)See Restatement Trusts, §of supra f,28 comment l on clause
(“[A]at 21. trust is ifcharitable its purpose promoteis to the arts and

culture”) Thus, MacDowell meets the first factor of the ElderTrust
four-factor test.
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meet themust alsoMacDowellorganization,a charitablequalifyTo as
toobligatedtest —it must befour-factorof the ElderTrustsecond factor

members.rather than to its ownpublic,to thepurposesits statedperform
this factor.componentstwo toElderTrust, There are154 N.H. at 697-98.

theandincorporationarticles ofMacDowell’sThe first concerns whether
for its statedpropertyto use itsorganizationtheactually obligatelike

Cincinnati, Theat 352-53.92 N.H.Societypurposes.charitable See of
segmentan indefiniteorgeneral publicwhether thesecond concerns

toobligatedMacDowell isof the servicesthereof are the beneficiaries
(to as aqualify107 N.H. at 317Conservancy,See Natureprovide.

toobligation“must be underorganizationtheorganization,charitable
it,indefinite of certainsegmentor somegeneral public,to theprovide

organizations”); E. Coastusually provided bykind charitableof thebenefits
of Swanzey,America v. TownChurchEvangelicalthe Covenant ofConf. of

(“The(2001)658, of the character of a charitablepublic146 662 testN.H.
benefits, anis admitted to its but thatpublicis not that all of theinstitution

admitted, are notare so that its benefitspublicindefinite number of the
omitted)). The Town’s(quotationmembers.”corporaterestricted to its

exclusively uponin this case focusesrulingto the trial court’schallenge
the ElderTrust factor.componentsthese two of second
assertions, MacDowell’sarticles ofContrary incorporationto the Town’s

held inpurpose.it for its stated charitable Weoblige propertyto use its
areorganization’s purposesthat an charitableSociety Cincinnatiof

toproperty purposes.charter dedicates certain theseobligatory when its
Cincinnati, N.H. at 352-53.Society 92See of

to use for thepropertyand not until becomes devotedWhen
persons maythe or some class of who bepublic,benefit of

trustpublic,as of the does a charitablereasonably regarded part
assignableIf there trust of service it must bepublicexist. is some

to definiteproportions prop-or in ascertainablepredominantly,
subject publicto it to enforcement.erty,

organizationof the toincorporation obligeId. at 357. MacDowell’sarticles
to the charitablePeterborough property organization’s purposesdevote the

ElderTrust,and, therefore, sufficientlyare definite to be enforceable. See
700; 141Partnership Rollinsford,The v. Town N.H.Housing154N.H. at of
(1996).239, 241-42

mind, general publicwhether the ormy questionTo the more difficult is
of theindefinite thereof are the beneficiaries servicessegmentan

admittedly the individuals whoobligated provide.MacDowell is to While
room, from a atliving expenses fellowshipthe board andactually receive

number, adispositive. Receivingfew in this is notrelativelyMacDowell are
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fellowship to MacDowell is like areceiving prize or an award for excellence
art, Sheen,in the ofbenefits which “are of a two-fold nature.” Sheen v. 8

(N.J. 1939).136, 138 Obviously, benefit,A.2d Ch. the individual fellows but
States, i.e.,“an indefinite number of in thepersons generalUnited the

public,... necessarily receive the benefits” of the art notproduced only by
fellows,the artists who become but the other artists who tocompete

Id.; (Ill.Newman, 1932)them. 1, 3,become see also Ashmore v. 183 N.E. 9
$2,000(gift aside insetting to be invested interest-bearing securities and

thatdirecting paid annuallyinterest be to top-ranking graduate of certain
high $1,000school and gift setting aside to be invested in interest-bearing

directingsecurities and that interest topaid boy girlbe or in certain county
for best calfproducing pigor were charitable because they encouraged

and, therefore,competestudents to for them tended to advance learning
farming); Estate, (Dist.and In re Rptr. 496, 497, 499McKenzie’s 38 Cal. Ct.
1964)(trustApp. that offers a “reward” to a person who discovers the cause

of a certain providesailment and a cure to the same is charitable even
though the “reward” togoes only person;one particularfact that a“[t]he
individual day maysome toqualify receive the reward is but the instru-
mentality through which the benefits that will be bestowed upon publicthe

about”).broughtare
Thus, (Third)as the notes,Restatement of Trusts where a schol-

issue,arship, prize or award is at does not matter... only“[i]t that... one
student mayor two receive long potentialas as the recipients[it]... class of
will be drawn from an groupindefinite . . . rather than from a group so

relatives)”narrowly (e.g.,defined the settlor’s descendants or as to make
the organization private charitya rather than a public one. RESTATEMENT
(Third) Trusts, a(l)§OF supra 11;28 general comment at Bradysee v.

(Mass.49, 49, 1965) (thatCeaty, 207 N.E.2d 50 providedtrust for award to
go to “one or boysmore deserving girls,”or rather than largera number
was “immaterial... since purposethe of the promotetrust was to education
and the personsclass of from whom the selection was to be made was

extent”) omitted)).indefinite in (quotation As MacDowell accepts applica-
tions for its fellowships anyone,from the fromgroup which it selects fellows
necessarily sufficientlyis large and indefinite as to comprise the general

or anpublic segmentindefinite thereof. Accordingly, the second ElderTrust
factor is satisfied. The argumentsTown’s to the contrary fail for the reasons
set forth in majority’s opinion.the

reasons, therefore,For all of the above I agree with the majority that we
should affirm the trial court’s determination that MacDowellis a charitable
organization entitled to a tax exemption 72:23,under RSA V for the 2005
tax year.

DUGGAN,J., joins in the special concurrence.


