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Tosta, brief, se.by proCintia

(Steven onP.L.L.C., J. Minutelliof PortsmouthOffice,LawMinutelli
brief), for the defendant.the

Bullís, Jr., an order ofdefendant, appealsBRODERICK, The RussellC.J.
(DeVries, J.), on theenteredDivisionFamilyPortsmouththe

M.), to(Fishman, his motiondenyingof a Marital Masterrecommendation
wife, the Cintiaplaintiff,filed hisbyviolence petitiondismiss a domestic

final domesticher agrantingthe trial court’s orderappealsTosta. He also
2007).(Supp.See RSA 173-B:5hearing.order after aviolence protective

We reverse.
18, 2006, partiesJune the werefollowing.the OnThe record reveals

in their car on a Massachusettstravelingin an altercation whileinvolved
theduringthe plaintiffthe defendant struckIt thathighway. undisputedis

Althoughcaused her to bleed.and that the blowof this argument,course
after thehaving been assaultedreportthe topolicethe contactedplaintiff

Hudson, ever filedchargesin no wereto their homereturnedparties
Hampshire.or Newin either Massachusettsthe defendantagainst

in the Portsmouthproceedingsdivorcesubsequently beganThe parties
Nevertheless, to live togethercontinuedtheyDivision.Family —without

March 2007. On Marchviolence—untilphysicalinstances ofany further
an aboutduring argumentescalated26, againbetween the partiestension

daughter.their youngforcustody arrangementspotential post-divorce
the sameonargumenthad a second heatedpartiesnext theday,The

himstruckplaintiff repeatedlyclaimed that theThe defendantsubject.
andbelongingshim to hisgatherwhichdispute, promptedthisduring

ofinform the plaintiffThe defendant did nothome.parties’move out of the
his decision to leave.

2007, petitionfiled a domestic violence29, the plaintiffOn March
abuse, claiming:fromrequesting protection

reportand tookpoliceme before 6-18-06defendant] [h]it[The
filed inDivorcein Massachusetts].Thispictures.with

again.he will hit meand I am afraidFamily CourtPorts[mouth]
inmorninghouse thismyand sister’sdriving myHe aroundwas

knife in his car.longhe has asays bigHeHaverhill.
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restraining contactingThe court orders her husband fromplaintiff sought
residence, of thetemporary custodyher or her and herentering awarding

parties’ daughter.
defendant filed a motion to the it failed topetition, arguingThe dismiss

his a threat” to theallege presented plaintiffsthat conduct “credible
(2002).173-B:1,1See RSA The trial court denied his motion. At thesafety.

(2002),on RSAensuing hearing petition,the domestic violence see 173-B:3
testimonythe court heard from both about the assault thatparties

18,their on Theduring argument plaintiff explainedoccurred June 2006.
nine-month gapthe between the assault and her decision to seek a

order asprotective follows:

I came this court week he left out of the thethis because house
day before and he don’t do I at work and heanything. just gowas

me[,]the gotinside house. He’s all the stuff without talk to he
togoing youwas leave to the house know. It was so andsurprise

I hereally thinking, whyscared what he wants to do it. So I know
Ibeinghe’s violence before and want to safe me andget my—be

childrens, especially my first son.

defendant,plaintiffThe a fear of the andrepeatedly expressed general
claimed not to know how she could be safe a order.restrainingwithout

not, however,The did that theplaintiff provide evidence defendant had
in any way engaged engageeven threatened to abusive behavior—or —in

173-B:1,after June 2006. I(a)-(g)See RSA acts which as(listing qualify
abuse). There was no mention at the of the defendant ahearing possessing
knife, and the evidenceonly relating to the defendant been at thehaving
plaintiffs sister’s house the week of Marchduring 29 was his own
testimony that he went there to pick up parties’ daughterthe from a third-

Moreover,babysitter. theparty plaintiff expressed a to allowwillingness
the defendant to see baby,their and testified that defendant good“[the is]
for the Ibaby. beingnever saw he’s violent with her.”

order,In an addendum protectiveto the final in addition to marking a
check-box herindicating conclusion that the defendant had committed
assault, the master made the narrativefollowing findings:

committed ... abuse when he punched[T]he [defendant] [the
plaintiff] on Tension between the parties has significantly6/18/06.

pastescalated over the several Bullis leftweeks—Mr. the home
without notice to Ms. Tosta—she was fearful of his state of mind.

addition,In he drivingwas seen around both Ms. Tosta’s [and]
Ms. Tosta’s sister’s home on the theday violence[domestic
petition] was filed.
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awayat least 100 feetto remaincourt ordered the defendantThe trial
personalresidence and to attendto not enter herfrom the plaintiff,

months, otheramong things.counseling for six
(1) bycourt erred notthat: the trialarguesthe defendantappeal,On

to state a basisfailingforpetitiondomestic violencedismissing his wife’s
(2)173-B; at thepresentedthe evidenceunder RSA chapterfor relief

a finalentryto ofsupportwas insufficientpetitionon herhearing
(3) ofin an unsustainable exerciseorder; engagedthe courtandprotective

constituted a crediblethat his conductconcluding allegedbydiscretion
Wea final order.entering protectiveandsafetythreat to the plaintiffs

in turn.address each issue
a motionreviewingargument, “[i]nto the defendant’s firstrespectWith

may granted,which relief be weuponto state a claimto dismiss for failure
allthe and construealleged by plaintiffthe truth of the factsassume

the Farmplaintiff.”in the most favorable tolightinferencesreasonable
(2007).669,155 N.H. 670 ‘WeRollinsford,v.Cas. Ins. Co. TownFamily of

petitionthat tests the facts ininquiry [the]in a thresholdengagethen
Bedard, 156 N.H.Larue &law.” In the Matterapplicabletheagainst of

(2007). reasonablya are378, alleged by plaintiffthe facts380 Where
relief, upholdwe willpermit legala construction that wouldsusceptible of

of motion to dismiss. See id.the denial a

filing abyrelief to RSA 173-B:5may pursuantseek“Any person
resides,the or defendantplaintiffin the or district wherecountypetition,

173-B:3,1. “Abuse,” termas that isthe defendant.” RSAalleging byabuse
173-B, attempted“the commission orin meanschapterdefined RSA

familyacts a or householdfollowing byone or more of thecommission of
thea credible threat tosuch conduct constitutesmember ... where

in173-B:1,1. the enumerated theOnlyRSA one of actssafety.”plaintiffs
(2007)assault, as defined in RSA 631:1in this appeal:statute is at issue

1(a).(2007). 173-B:1, Thus, survive theRSA toRSA 631:3 Seethrough
dismiss, factsallegethe needed to sufficientplaintiffmotion todefendant’s

her, and that thisdefendant had assaultedfindingto a that thesupport
173-B:1,1; Insafety.threat to her See RSAconstituted a credibleconduct

(2002).Evans, 441, 442147 N.H.Alexander andthe Matter of
readilyhere maythat the at issue bepetitionThe defendant concedes
(2007).631:2-aa assault. See RSAallege simpletounderstood

occurred[,]if thethis, he that “even assaultmaintainsNotwithstanding
itself to a conclusion... does not lendreading petitionliberal of themost
to Ms. Tosta” at thea credible threatrepresented]that the ... assault

argument,thismakingWhenpetition.time she filed her domestic violence



767

he the nine-month between the at here andemphasizes gap assault issue
the decision to aplaintiffs restrainingseek order.

find, however,We that the in theallegations petition were
of asusceptible reading supporting the conclusion that the defendant’s

conduct aposed continuing plaintiffscredible and threat to the Hersafety.
petition alleged that the defendant had not hit her in the hadonly past, but
recently followed her while armed with a knife. These statements permit
one to infer that the inreasonably plaintiff, who was the midst of divorce

Therefore,proceedings, was at risk of further abuse. the trial court did not
err when it found that the thepetition survived threshold inquiry
presented by a motion to dismiss.

We next address the defendant’s argument that there was insufficient
presentedevidence at the onhearing petition support entryhis wife’s to of

a final domestic violence order. See RSAprotective 173-B:5. review“[W]e
law,of thesufficiency evidence claims as a matter of upholdand the

findings and ofrulings the trial court unless are inthey lacking evidential
or taintedsupport by Fillmore, 283,error of law.” v.Fillmore 147 N.H.

(2001) omitted); 173-B:3,284 (quotation see RSA VI. When thisperforming
review, accord weight“[w]e considerable to the trial judgmentscourt’s on
the credibility of witnesses and the weight givento be testimony.”
Fillmore, 147N.H. at 285.

To 173-B,obtain relief under RSA chapter a plaintiff must show
aby“abuse” ofpreponderance 173-B:5,the evidence. RSA I. The

threshold misconduct abuse,which will asupport finding of see RSA 173-­
B:l, I(a)-(g), need not immediately precede the filing of a domestic violence
petition. The threat posed by however,such conduct to a plaintiffs safety,
must ongoing,be since finding of abuse“[a] shall mean the defendant

arepresents credible threat to the safety 173-B:5,of the plaintiff.” RSA I
added). Further,(emphasis suchupon a the trialshowing, court’s task is to

“grant such relief necessaryas is to bring about a cessation of abuse.” Id.
As we have observed in the past, purpose“[t]he of chapter[RSA is173-B]
to preserve and protect safetythe of the family unit for familyall ...
members by entitling victims of domestic violence to immediate and
effective police protection and judicial relief.” In the Matter Morrill andof
Morill, 116, 117(2001)147 omitted).N.H. (quotation

short,In domestic violence protective orders are to be utilized when
a victim has shown a need for protection from an ongoing, credible threat
to her safety. Given this statutory objective, we have required that the
threshold misconduct aprompting domestic petitionviolence be neither
“too distant in time” Fillmore,nor “non-specific.” 147 N.H. at 286. We
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forfeargeneralizedmore than ato showplaintiffarequiredhave also
more recent non-violence andphysicalsafety upon pastbasedpersonal

safetythreat to herthat a crediblefindingasupportharassment toviolent
Evans, at 441-43.147N.H.Alexander andexists.

that therehand, with the defendantagreeat weto the caseTurning
inengagedthat he wasfindingto asupportevidencewas insufficient

TheRSA 173-B.chapterorder underprotectiveawarranting“abuse”
onethe defendant onbythat she was assaulteddemonstratedplaintiff

certainlyrecordWhile therelationship.course of theirduring theoccasion
occurred, somethis criminal conductthatfindingthe master’ssupports

for aplaintiffs filingand thethe assaultpassednine months between
months, thethose nineduringthatundisputedorder. It wasprotective

instances of physicalwithout furthercontinuouslytogetherlivedparties
defendant, the commencement ofdespitethe of thepartviolence on

it the defendant’salso testified that wasThe plaintiffdivorce proceedings.
home, to hisopposedher asdecision to leaveunexplainedandsudden

behavior, ultimatelythatthreateningof somedisplayaffirmative
us tofacts leaduniquea order. Theseprotectiveher to file forprompted

as thequalifyin this case fails toat issueconclude that the assault
findingto a ofthat is a prerequisiteof misconductthreshold element

Fillmore, 286, since the link173-B:1, I; 147 N.H. atabuse, RSAsee
the 2006 assault wasfor andrequest protectionthe plaintiffsbetween

attenuated at best.

findinga thataddition, supportevidence toIn there was insufficient
at thesafetythreat to the plaintiffsa crediblethe defendant represented

noThe master receivedpetition.violencetime filed a domesticshe
from anwas in need ofplaintiff protectionthat thehearingevidence at the

Indeed, thatthere was no evidencesafety.to hercredible threatongoing,
in thesafetythe weeksplaintiffsin threatenedany waythe defendant had

abyThe conclusionfiling. only supportedto herupor months leading
matter isat the on thishearingevidence presentedof thepreponderance

assault, theforces, prompted2006to the Juneopposedother asthat some
the trialit was error forAccordingly,order.restrainingto seek aplaintiff

here.protectiveviolence orderenter a final domesticcourt to
argumentthe defendant’sconclusion, need not addressGiven this we

was an unsustainableof a final orderentry protectivethat the trial court’s
exercise of discretion.

Reversed.

Galway Hicks, JJ.,Dalianis, Duggan, and concurred.


