
732

Appeals BoardPersonnel
2007-297No.

Appeal of Donald W. Murdock
Board)(New AppealsHampshire Personnel

16, 2008JanuaryArgued:
15, 2008FebruaryOpinion Issued:

(John J.of Concord G. Vanacore and NatalieOffice,Vanacore Law
brief, orally), petitioner.for thethe and Mr. VanacoreFriedenthal on



733

Cusack,A. C. assistantKelly Ayotte, attorney general (Lynmarie
on the forattorney general, orally), respondent.brief and the

Galway, Murdock,petitioner,J. The Donald W. the decision ofappeals
(PAB)the New Personnel hisHampshire Appeals affirmingBoard

employment bydismissal from the therespondent, HampshireNew
(DOT),Department Transportation followingof his of threereceipt

written for five-yearthe same offense within a N.H.warnings period.
(current1001.08(b)(1) 1002.08(c)(1)).Rules, PerADMIN. version at We

affirm in reverse in remand.part, part, and
by presentedWe recite the facts as found the PAB or as in the record.

The waspetitioner by Februaryhired the DOT in 1994. He worked in
2002,until ofpositionsvarious the fall when he became Highwaythe

Patrol forForeman one of the fourteen patrol sections in District IV.
District ofIV is one the six within Inmaintenance districts the State. this
capacity, the petitioner responsible planning,was for scheduling and

the ofinspecting work his five-man inpatrol crew coordination with his
Leel,immediate supervisor, Supervisor GeorgeMaintenance well as theas

District Engineer, Douglas Graham. The petitioner responsiblewas also
amongfor otherenforcing, DOT andthings, policies procedures within his

section, and producing timely and accurate of thereports work activities of
his crew.

2003,12,On May EngineerDistrict Graham issued the hispetitioner
first letter of warning for transporting alcohol in his state contraryvehicle

DOTto policy. Specifically, it thealleged petitioner,was that after work
hours, purchased beer at a local convenience store and thetransported
alcohol to his inhome his state vehicle. warningThe cited the petitioner’s
“failure anyto meet work standard” under HampshireNew

Rule, (a)(1) (current 1002.04(b)(1))Administrative Per 1001.03 version at
groundsas for the warning. provided,The corrective action

As Foreman,a PatrolHighway you expectedare to theset
Section____Youyourstandard for Patrol must youensure that

rulesfollow those and in yourstandards own conduct and enforce
those andrules amongstandards the members of your crew.
Your tofailure do so will result in further disciplinary upaction
to, and including, your discharge from employment.

petitionerThe did not appeal the issuance of warning.this
20,On 2004,September EngineerDistrict Graham a secondissued

(failureletter of to thewarning petitioner, again 1001.03(a)(1)Perciting to
standard).meet any work This warning resulted from petitionerthe

having Sportsallowed Illustrated swimsuit model calendar topictures be
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he had been told to remove them.workplacein the afterdisplayed
the from on the wallpictures displaythe removedpetitionerAlthough

so,to do several were later found “scattered about”after instructedbeing
theThe stated thatwarning petitioner’son a desk within the office.

potentialfree from the for harassment...workplace“failure to ensure a
addition, warninga failure to meet work standard.” In theanyconstitutes

workplace, notingfailed to maintain a safe severalalleged petitionerthe
office, of apresencein the as well as the wash basinhazardstripping

failure meetwarnings, anyall a toproper constitutingwithout the caution
infractions, as withaction for these variouswork standard. The corrective

follow,that he mustwarning, petitionerthe instructed thegenerallyfirst
followed, rules andapplicableand his crew the standards.ensure

warning, throughThe this review thechallenged seekingpetitioner
rules,in the ratheroutlinedfour-step process personnelinformal review

(currentRULES, Pera the PAB. N.H. ADMIN. 202.01appealthan direct to
205.01). warningof first review the wassteps,at At each the threeversion

However, at thepetitioner timelythe filed a statement.upheld appealafter
did file his withinpetitioner appealfinal the not statementstep,fourth and

time, and consideration. Theperiod of was deniedprescribedthe
PAB, in 2005 denied histo the which Novemberpetitioner appealed

request untimely.as
15,2005, warninga failure toOn the was issued third forJuly petitioner

allegedwarningwork The detailed numerousanymeet standard.
including exercising poor judgmentin the conductpetitioner’sdeficiencies

of later than the normalin his state vehicle outside a restaurantparking
thirty minutes.period longer Specifically,lunch hour and for a than

petitioner’she had observed the stateEngineer allegedDistrict Graham
andof a restaurant at 1:15 observed thep.m.vehicle outsideparked

thatwarning petitioner1:50 The indicated theleaving p.m.atpetitioner
lunch, takingin a late and also a lunch thatjudgment takingpoorshowed

minutes, five minutes than the permittedwas at least morethirty-five
the had work withoutalleged petitioner earlytime. The also leftwarning

failed,and on at least onesupervisorfrom his hadreceiving prior approval
occasion, the work time of his crew.accuratelyto document

topursuantThe as a letter of dismissal Perwarning also served
1001.08(b)(1), of an after three writtenemployeewhich dismissalpermits

five-year period.a See N.H. ADMIN.for the same offense withinwarnings
1001.08(b)(1). writtenRules, previousThe letter articulated the twoPer

standard, the currentto meet work in addition toanyfor failurewarnings
petitioner’sfor the dismissal.warning, groundsas

directlythe and his dismissal towarningThe bothpetitioner appealed
dismissal, concluding,PAB theuphelda theFollowing hearing,the PAB.
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inAll three issued to the werewarnings [petitioner] issued
1001.03(a)with Per ... and each was for the “sameaccordance

rule, warningsoffense” as as of thecontemplated by that each
with,from the of[petitioner’s] familiarity disregardarose lack or

for, the and thepolicies procedures governing [petitioner’s]
aresponsibilities Highwayas Patrol Foreman.

The forpetitioner arguingfiled a motion reconsideration and rehearing,
1001.08(b)(1)that the PAB’s of Per was unreasonable andinterpretation

addition,due process. petitionerviolated In the asserted the PABthat
failureshould have waived his to meet the filing deadline and considered

20,his ofappeal Septemberthe 2004 warning. petitioner arguedThe also
that, 15,2005respect Julywith to the warning, presentedthe evidence and

findings dismissal,the PAB’s of fact were insufficient to sustain his and
further, that him,the PAB should reassignedhave rather than affirming
his dismissal. The PAB denied the motion.

an aappealThis is from final decision of the PAB RSA 21-pursuant to
1:58, (2000), (2007)II RSA 541:6 and Supreme Court Rule 10. The

ofpetitioner has the burden demonstrating that the PAB’s decision was
(2007).clearly unreasonable or unlawful. RSA 541:13 The findingsPAB’s

of fact are deemed andprima lawful reasonable. Id. We affirmwillfacie
satisfied,the aredecision unless we aby preponderanceclear of the

evidence, that it Waterman,is orunjust unreasonable. See 154Appeal of
437, (2006).N.H. 439

interpretationWe review the of administrative rules de novo. State v.
(2005).Chem., 794, rules,Elementis 152 N.H. 803 “In as inconstruing

construing statutes, possible,where we plainascribe the and ordinary
(2000)tomeanings Appeal 422,words used.” Flynn, 145 N.H. 423of

omitted).(quotations look whole,We at the rule under consideration as a
segments. 40, (1993).and not in Appeal Alley,See 137 42N.H. “Whileof

isdeference accorded to an agency’s interpretation of its regulations, that
deference is not stilltotal. We must examine the agency’s interpretation to

if itdetermine is consistent with the oflanguage regulationthe and with
the whichpurpose regulationthe is intended to serve.” Id. (quotation
omitted).

The petitioner arguesfirst that the PAB misinterpreted Per
1001.08(b)(1)when it concluded histhat three written werewarnings for

1001.08(b)(1)the same offense. Per provides, “An appointing authority
shall be authorized to dismiss an employee pursuant to Per by1001.03
issuance of a third written thewarning for same offense within perioda of
5 Theyears.” petitioner that,asserts although each warning categorizedis
as a tofailure meet workany 1001.03(a)(1),standard under Per the actual
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theyof such different character thatunderlying is awarningconduct each
same offense.reasonably be considered thecannot

thethe three all constitutepetitioner’s warningsThe counters thatState
because, PAB,the the “arose from hisby warningsas foundsame offense

with, for, proceduresthe andfamiliarity disregard policiesof orlack
The Stateresponsibility highway patrolas a foreman.”governing [his]

it the butunderlying warning,that not the actual behaviorthus contends is
violation, here, of andpoliciesmore of the violationtypethe generalized

Perfor of dismissal underpurposeswhich must be consideredprocedures,
1001.08(b)(1). of a letter ofpartThe also that the criticalsuggestsState

action, and, therefore, thecorrective that should bewarning is its advised
1001.08(b)(1).of The State’sfor Perprimary purposesconsideration

in respects.is flawed severalinterpretation

1001.08(b)(1) usFirst, to Per as the State suggests requiresread
rules, not“[w]ewithin the and willignore provisionsto several other

itsignificant portionto a ofwaythe rule in such a as renderinterpret
(2003).283, 287Manchester, 149 N.H. Permeaningless.” CityAppeal ofof

1001.03(a)provides,

to theauthorityAn shall be authorized use writtenappointing
correct andisciplineas least severe form of towarning the

or forunsatisfactory performance misconductemployee’s work
to:but not limitedincluding,offenses
standard;(1) Failure to meet workany

(2) work;absences fromUnauthorized
(3) even paymentunscheduled absences if orExcessive

authorized;thefor leave isapproval
(4) harassment;Sexual
(5) inverballyor abusive behaviorExhibiting physically

the workplace...;
(6) overtime;unauthorizedWorking
(7) toreport immediately appointingFailure to the

licensethe of a or certificateauthority expiration
the orrequired by specification supplemental jobclass

position;for of the of aperformance dutiesdescription
and

(8) or of information orUnauthorized use misuse
systems.communications

Rules, 1001.03(a)(l)-(8). thePer Under State’sN.H. Admin.
orregulation, procedure,DOTevery anyviolation ofinterpretation, policy,

anyto a failure to meet workspecificationclass amountsresponsibility
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1001.03(a)(1).standard under Per It necessarily follows that the remaining
listed categories are merely superfluous, as, under the State’s
interpretation, any behavior these categories embody would also fall under
the failure to anymeet work standard provision. problemThis is
exemplified by allegedthe conduct at issue in this petitioner’scase—the
various warnings address behavior that arguably could fithave other

rule,categories of the but were simply framed as a failure to meet any
work Rules,standard. See N.H. 1001.03(a)(2)Admin. Per for(warning

(a)(4)absences),unauthorized harassment).(warning for sexual

The interpretationState’s also 1001.08(b)(2),nullifies Per which
permits dismissal of employeean after five written warnings for different
offenses within a five-year period. RULES,See N.H. ADMIN. Per
1001.08(b)(2) (current 1002.08(c)(2)).version If the “same offense”

1001.08(b)(1)language of Per was intended to encompass the same types
violations,of as the State suggests, anywithout consideration of the actual

behavior eliciting the warning, the distinction articulated between sections
(b)(1) (b)(2)and of this rule would be meaningless. Essentially, all
violations would fall within the purview of the failure to meet any work

and,standard provision, without any consideration of the underlying
behavior, each warning would always offense,”constitute the “same
negating the need for a rule allowing dismissal for “different offenses.”

theAdditionally, State’s interpretation contravenes the express
purpose of the 1001.03(b)written warning. Per requires that a written
warning contain a narrative indescribing detail the reason for the
warning, and list thespecifically corrective action which the employee shall
take to avoid additional disciplinary action. Rules,N.H. Admin. Per
1001.03(b)(l)-(2). said,We have “The purpose of the warning requirement
is to notify employees that they have offense,committed an and to instruct
them on the proper future course of conduct.” Appeal of Gielen, 139 N.H.
283, (1994).289 If the State’s interpretation however,were to prevail, the
written warning providewould the employee no meaningful guidance on
how to avoid additional disciplinary action, as any infraction may be
deemed the same offense for purposes of Indeed,dismissal. as was the

here,case employees would routinely receive warnings for specific
instances of misconduct and be instructed to “followthe rules” in order to
avoid additional disciplinary action, only to be subject to dismissal
following any violation of those rules. Essentially, an employee, having
recognized that a particular behavior offense,is an and avoided this

future,behavior in the would not be assured that his dismissal for the
“same offense” prevented.is
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whole, in the purposethe rule a and oflightRead in context of asthe
intendedit is clear the term “same offense” waswarning,a writtenbehind

warnings particularthree for afollowingdismissal writtenpermitto
be as abehavior, mightbehavior that characterizedmerely anyand not for

1001.03(a).Furthermore, we persuadedPer are notsimilar violation under
ofpurposesthat the consideration forprincipalthe State’s contentionby

the1001.08(b)(1) recognizedaction. We haveis the correctivePer
a written in otherwarningof corrective action withinprovidingimportance

289;See, Gielen, Fugere,at Appeal139 N.H.Appealcontexts. e.g., ofof
However,322, 331(1991). requiredcorrective action is aalthough134N.H.

the warning’s purpose,and an ofintegral partelement under the rules
for purposesis not the measureappropriateof corrective actionsimilarity

under Perthe “same offense”determining warnings constituteof whether
1001.08(b)(1) the1001.08(b)(1). onof Per focusesplain languageThe

Theitself, each the “same.”the that berequiringnature of offense offense
offense, partto not a of the offenseremedyaction is the thecorrective

action, to usof nor is it clearThe rule makes no mention correctiveitself.
be relevant to the “sameremedy a offense wouldparticularhow the for

determination, ifeven identical for several different behaviors.offense”
1001.08(b)(1) error,in wethe of Per wasinterpretationBecause PAB’s

any,ifproceedings,and remand for furtherreverse its determination
opinion.consistent with this

2004)20,his and third(Septemberthe of secondvalidityBecause both
2005) future, the15, arise in the will addressmay again we(July warnings

20,the 2004to them. With tochallenges respect Septemberpetitioner’s
petitionerat the time of the thewarning, appeal hearing,which was on

to fifteen-have its discretion waive thethat the PAB should usedsubmits
that 202.02deadline, considered the merits of Perfiling appeal.andday

four-step procedure through employee202.03 a which anand Per outline
rule. ADMIN.of See N.H.may dispute application any personnelthe

(current 205.02-205.03).RULES, The rulePer version at202.01-202.03
that, shall a detailedemployee presenteach step, “[t]heatprovides

partyfor to thedispute” appropriatethe basis thedescriptionwritten of
decision.fifteen the finaldays following preceding step’swithin calendar

202.03(a). Here,202.02(b)(1), (c)(2), the202.02(a)(3); id.Id. see also
he file this thedoes that did not statement withindisputenotpetitioner

However, arguesheinitiating step.the fourthfifteen-day deadline when
this, thethat, filingmet all deadlines before and becausebecause he had

limitations hisdelayingfailed meet several of its time furtherDOT had to
nothis We areit was for the PAB not to consider appeal.unfairappeal,

persuaded.
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The PAB hispetitioner argues that it is unfair for the not to consider
was the DOT todespite untimely,the fact it because had also failedappeal,

RULES,202.requirementsmeet several of its time under Per N.H. ADMIN.
202.02, the uponPer 202.03. Like time theplaced petitioner,constraints
202 reviewingPer sets a deadline for the to itsfifteen-day party render

202.03(c).202.02(a)(4),(b)(3),appeal. (c)(6),decision on the Id.petitioner’s
that,Although not the fromspecified by petitioner, it the recordappears

occasion,at least one the reviewing partyon decision of a was rendered
However,this fifteen-day petitionerafter deadline. what the isfails to note

Per 202 remedythat a in the such aprovides delay.event of Specifically,
that,the rule a of theprovides should decision at four fail to beany steps

within the prescribed employeerendered fifteen the “shall thedays, have
of a furtheroption” proceeding step appeal.to in the See N.H. ADMIN.

Rules, (a)(6), (b)(4), 202.03(e).(c)(7),Per 202.02
Here, reflect,the not thepetitioner argued,has nor does record hethat

ever availed himself of this inremedy order to minimize the hisdelay in
appeal. Nor is there evidence thatany any objectionhe raised to an
untimely by reviewing Thus,decision the the DOTparty. was not without
consequences deadline,for to satisfyits failure this time had the petitioner

Further,chosen to enforce it. the ProcedureAdministrative Act requires
administrative agencies to follow their own rules and regulations. See

Gielen,Appeal 202.04,139 N.H. at 288. Per titled “Invalid Appeals,”of
inprovides, pertinent part: “The shallfollowing matters not be tosubject

(h)... underappeal untimelyPart Per 202: ... appeals.” N.H. Admin.
RULES, 202.4(h) added).Per (emphasis The petitioner does not dispute
that this wasappeal statement theuntimely applicableunder rules. Given

facts,these we cannot conclude that it forwas error the PAB to todecline
the petitioner’shear appeal.

Finally, the petitioner challenges the ofsufficiency rulingthe PAB’s
15,respectwith to his 2005July warning, thatarguing merelythe PAB

summarized the evidence without making any findings fact,of and itsthat
ruling (2007)is therefore We disagree.invalid. -A:35RSA 541 requires that
the PAB’s final decision include findings law,of fact and conclusions of
separately provides fact,stated. It further “[findingsthat of if set inforth
statutory language, shall be aaccompanied by concise and explicit

ofstatement the underlying facts thesupporting findings.” Id. “The
ofpurpose this isrequirement to provide this court with an adequate basis

which toupon review the decision of the agency.”administrative Petition
Support (2001).Officers, 1,147N.H. 9of Enforcement
Upon decision,ofreview the PAB’s we conclude that the findingsPAB’s
fact,of coupled with the narrative followingdecision its findings, provides



740

of fact withAlthough specific findingthebasis for our review.adequate
to theonly groundsset forth DOT’swarningto the thirdregard appears

itswarningthe the third to supportPAB usedissuing warning,for the
Thus,determination, the of theaffirming warning.issuancedismissal

specific findings, totalitymore the ofthe could have madealthough PAB
and a sufficientjudicial providesfor effective reviewits decision allows

to its determination. Wesupportof factsunderlyingstatement the
Supportthatwill vacate it on basis. Petitiontherefore not Cf. of

(when its147 at 9 an structuresagencyN.H.Officers,Enforcement
views, willand decisionsolely summarizing opposingevidencebydecision

remanded).vacated andbe
above, reach petitioner’swe do not theuponBased our determinations

remaining arguments.

andin reversed inpart; part;Affirmed
remanded.

Duggan Hicks,Dalianis, JJ.,Broderick, C.J., and and concurred.
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