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(ArthurGroup, P.L.L.C.,Greene ofLaw Bedford G. theGreene on brief
orally), petitioner.and for the

(PatrickPLLC,Office,Patrick Wood Law of Laconia H. on theWood
and fororally),brief the respondents.

Duggan, Greene,petitioner,J. The HamlinL. appeals the order of the
(Smukler, J.)Superior Court denying his to topetition quiet title certain

inland Alton. We reverse.
The 1956,trial court found the following facts. In the petitioner took title

(thecertainto withproperty Robert W. McLeod father respondents,of the
Robert J. McLeod and Ann McLeod Harvey) and James asNelson tenants
in common. The tenants in common thesubdivided land and sold various

30,lots within the subdivision 1959,until September when Nelson
requested petitionerthat the and buyMcLeod out his ofshare the
remaining petitionerland. The and McLeod agreed and took title to the
remaining parcels as tenants in common. Sales onlycontinued until two
lots remained unsold.

1975,In that,McLeod moved to Florida. The trial court atfound that
time, McLeod the petitionerasked to buy out his in theinterest two

land,ofremaining tracts which the onlywere left theparcels largerfrom
tract originally purchased by petitioner,the McLeod and Nelson. The

andpetitioner agreed paid $5,000 share; however,McLeod for his the
petitioner and signedMcLeod never a written contract memorializing

agreement. later,their yearsA few McLeod delivered two blank warranty
deeds to petitioner,the which signedMcLeod thewith intent to convey his

ofshare the remaining land to the petitioner. petitioner, however,The
neither norcompleted 1975,recorded the deeds. Since the haspetitioner
paid all of the property taxes on land subjectthe that is the dispute.of this

wife,McLeod died in 1988and his inMary, died 1997.The McLeods are
children,survived by brief,their the respondents. In their respondentsthe
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in County,in circuit Pascowill was filed the courtnote that McLeod’s
Marythat McLeod’s estateacknowledgeThe alsorespondentsFlorida.

Florida, will, thethat her norin and neitherprobated County,was Pasco
estate, reference to locatedany propertyrecords her containprobate for

in Hampshire.New
a2004, the in an effort to obtainrespondentsIn the contactedpetitioner

remainingof share of theconfirmingdeed the sale McLeod’squitclaim
therequest,The declined the andrespondentsland the petitioner.to
theThe trial court deniedquietthis to title.petitioner brought petition

this appealand followed.petition,
record, toin remanded the caseclarifyIn to the weambiguitiesan effort

two18,2007, followingto on thefindingsthe court on December maketrial
(1) there theany agreements petitionerwere betweenquestions: whether

onof taxes assessedpayment propertyand with to therespectMcLeod
(2)1975;in andof interestthe to the oral transfer McLeod’spriorproperty

to the petitioner.avenues of restitution availableanywhether there are
(1)2008,10, thefinding that:responded JanuaryThe trial court on

ofto costagreed split equally“and W. McLeod thepetitioner Robert
tobefore McLeod movedpropertytaxes on the Mr.property assessed

(2) the1975”; is no record evidence supportingin and “thereFlorida
nothe has madepetitionerof of ‘restitution’ becauseavailability any type

request.”such
factualchallengenot the trial court’sOn the doesappeal, petitioner

the to theRather, asserts the trial court lawmisappliedhe thatfindings.
(1) ofconveyanceit ruled that: the McLeod’srelevant facts when

bythe waspetitionerof the to barredpropertyundivided one-half share
(2)frauds; overridingnot favorequitablethe of considerations dostatute

(3)frauds; trust is not warranted.the of and a constructivestatute

title, “is toparty provean to the burden on eachquietIn action
therights may bywhose be affectedagainst partiestitle as all othergood

(1984).Wilson, 751, courtv. 124 A trialdecree.” Sorenson N.H. 758court’s
“in thedisputed propertytitle tomay judgment quietingnot render
unlessproperty,a recorded interest in theparties dulyabsence of with

We willalleged.”no and the so Id.petitionthose claimed interestparties
as matter ofunless it is erroneous auphold the trial court’s determination

v.Prop’sthe Riverwood Commercialunsupported bylaw evidence.or
(1991). Moreover, the trialCole, 487, 490 we will not overturn134 N.H.

clearlyof and unless it ismixed fact lawruling questioncourt’s on a
(2003). however,410, If,149v. N.H. 415Bourgeois,erroneous. Cadle Co.

review the matterfindings,the the law to its factual wemisappliescourt
independently. Id.
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The first that the trial court erred when it ruled thatpetitioner argues
ofconveyancestatute of frauds barred the undivided one-the McLeod’s

half share of him. He asserts that the statute of fraudspropertythe to
was, fact,in satisfied.

action beprovides:The statute of frauds “No shall maintained
for agreement upona contract the sale of land unless the which it isupon

thereof, inbrought, or some memorandum writing signed byis and the
charged,to or inparty by person bybe some authorized him writing.”

(1997). is to topurpose “promote certainty protectRSA 506:1 Its and from
inperjuriesfrauds and land transactions.” Weale v. Massachusetts Gen.

(1977).428, frauds,Housing 117 N.H. 431 ToCorp., satisfy the statute of
“the terms ofwriting expressmust the essential the contract.” Lapierre v.
Cabral, 301, (1982).122 purchaseN.H. 305 These terms include: the price,

aidentity parties,the of the and of the real indescription question.estate
Id.; (1971).159, 160111see v. N.H.Cunningham Singer,

Here, deeds,onlythe were two“writings” signed byblank McLeod.
These blank deeds were insufficient as a matter of to satisfylaw the

Theystatute of frauds. did not indicate the thepurchase price, ofidentities
partiesboth to the transaction or describe the real question.estate in The

was, therefore,rulingtrial court’s on this issue correct.

To petitionerthe extent that the that parolasserts evidence was
contract,admissible thesupply missingto the terms of he is mistaken.

Where, here,as the failonly writings to contain of essentialany the terms
contract,of the real parolestate to allow evidence to supply these essential

terms purpose“would circumvent the of the Statute of Frauds.” Badr
Groveton, (1982).Export 101, 103and Inc. 122Import, v. N.H.

The petitioner’s uponreliance 160,111 atCunningham, N.H. and
Aurelio, 529, (1965), cases,Jesseman v. 106 532N.H. is Inmisplaced. both

the writings contained at least some of the essential terms of the
agreement. Cunningham,,In the writing partiesidentified the to the
transaction and the sale 111price. Cunningham, N.H. at 159-60. It also
described the property to be sold as “house with contents and one acre of
land ... onfirst house the left belonging to Mrs. Anna onSinger... Lewis

Bethlehem, that,Hill N.H.” Id. 160. Weat held to the extent that this
description insufficient,was the trial didcourt not err by relying upon
extrinsic evidence to thespecify property writingto which the referred. Id.

160-61.at
Jesseman,Similarly, partiesin both to signedthe transaction a writing

that thepartiesidentified the and sale andprice described the land to be
sold as:
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11B, Gilford,of 11the intersection Route andatproperty[the]
on Shore RoadN. a of land the HarrisparcelH. ...

the near the beach toWesterly point300 feet fromapproximately
Northerly right angle,then in a direction and atpit;an sandopen
brook; Southwesterlyin afor 500 feet to the and thenabout

to ofpoint beginning.direction

wasJesseman, ruled that this sufficientdescription106 N.H. at 530. We
agreementit that the wasthe trial court erred when ruledand that

atunder statute of frauds. Id. 533-34.unenforceable the
case, werecontrast, warranty completelyin the instant the deedsBy

specify anyeither notidentify party,deed fails to doesblank. Each
arepurchase price. Theynot thespecifybe delivered and doesproperty to

satisfypartiesof the between the toagreementinsufficient indiciasimply
the statute.

the to findargues by failingnext that trial court erredpetitionerThe
the ofagainst of statuteapplicationconsiderations militateequitablethat

Weale, of the431. Because “strict enforcementfrauds. See 117 N.H. at
hand, and conduct onon the one unethicalproducestatute can frustration

the whenother[,]... the to alleviate the harshness of statutethe law seeks
fraud,facts, as or otheroperating part performance equitablesome such

(citation omitted).considerations, petitionerTheare Id.present.”
unjustwould result in“enforcing]that the statute [here]contends

fraud[,]” id., paidor he has bothto the seller becauseenrichment
forall the taxes on theconveyance propertyfor the ofconsideration and

alia,that, partthe doctrine ofyears.over He asserts interthirty
See id. Weapplies. agree.thereforeperformance

tojudiciala deviceperformance’ [intended]doctrine is‘part“[T]he
4 C.doing grave injustice.”formal fromthe terms of a statuteprevent

(rev. 1997).Brown, 18.6, effectivelyat It§ 512 ed.Corbin on Contracts
frauds,” 73 Am.operationfrom the of the statute ofwithdraws “contract[s]

(2001),§ of the statuteapplication2D Frauds 311 whenJUR. Statute of
on the who hasinjury purchaserin “fraud or irreparablewould result

47, 51v. 83 N.H.part agreement,” Dodge,his of the Warrenperformed
(1927). ofto oral contracts for the salefrequently appliedThe doctrine “is

311,§ “hasestate,” purchaser2d where thesuprareal 73 Am. JUR.
contract, far toor of the sopursuanceeither inproceeded, performance

319;loss,” id. seeunjust §to an andposition injuryalter his or her as incur
Weale, at117 N.H. 431.

weperformance applies,the doctrinepartTo determine whether
the of the actsanalyzing sufficiencythree factors inmust consider
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the weperformed by purchaser. Specifically, must look to whether the acts
(1) thereon,are: “in of the and in reliancepursuance contract reasonable

(2)contract”;without notice that the defendant has thealready repudiated
remedy“such that the of restitution not reasonably adequate, makingis it

(3)very unjust statute”;for the defendant to hide the andbehind “one that
in degreeis some evidential of the existence of anda contract not readily

explainable BROWN, 18.6,§on other 4 C.any ground.” at 512.supra
Whether or not to“particular performanceacts suffice constitute part is a

(R.I.law,” Richard,ofquestion 1170, 2006);Richard v. 900 A.2d 1174 see
(IdahoSimons, 20, 2000),also Simons v. 134 P.3d 23 and is therefore

subject 2004-789,to de review. In 332,novo re Juvenile N.H.153 334
(2006).

case,In this trial $5,000the court found that the petitioner paid the
1975,purchase price in and thereafter took it toupon payhimself all of the

taxes on the While ofproperty. payment monetary amounts in
consideration of oral mayan contract be insufficient in-and-of-itself to
invoke part performance, 357,see Haley, (1941),Lemire v. 91 N.H. 358-59
such payment can become sufficient where additional factors make it
equitable contract,to theenforce such as where purchaserthe makes
improvements disputed Carr,to the property, 462,see Sawin v. 114 N.H.

(1974),466-67 taxes,thepays property 413,v. 646 P.2dJolley Clay, 419cf.
(Idaho 1982), or takes possession id.;of the disputed seeproperty,

(Ark.1022, 1023McKenzie v. 286 1926);S.W.Rumph, Bradley v. Loveday,
(Conn. 1922).147,119 A. 149 Ultimately, what be considered is “themust

factors,sum total of as they exist,are found to and the weakness or
absence of some one factor on emphasiswhich is often placed bemay
compensated by the unusual andstrength character of the other existing

BROWN,4 18.6,§factors.” C. supra at 512.
After theconsidering equities case,involved in this we hold that the

ofpayment the inpurchase price, conjunction with paymentthe of over
thirty years taxes, isof sufficient for part performance. petitionerThe paid

purchaseboth the price pursuant to,and the taxes and in upon,reliance
the McLeod contract. Id.

With regard to restitution of the petitioner’s theexpenditures, trial
oncourt remand found “there is no record evidence supporting the

availability of ofany type Weale,restitution.” 117 N.H. at 431Cf.
(explaining how the doctrine of part performance applies when

the“enforcing] statute would unjust seller”).result in toenrichment the
thatNotwithstanding finding, the respondent at oral argument

acknowledged that, taking the as court,facts found trialby the the
petitioner would entitledbe to recover the purchase of theprice property.
Moreover, when on this atquestioned issue oral argument, neither party
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recover.actuallywhich the couldpetitionerlegal ground uponcould offer a
law,of 12 C.questionis a seeof restitutionavailabilityBecause the

2002)(rev.1102,Brown, (explaining§ at 3 ed.onCorbin Contracts
law, not rulesrules of substantiverestitution “aregoverningthat the rules

it,had an to addressopportunitythe haveprocedure”), partiescourt andof
to decide the issue.proceedwe

Florida’s1988, a of the state of Florida.died in residentMcLeod
“Notwithstandingprovides:thatcontains a non-claim statuteprobate code

code, the death ayears person,of the after of[two]otherany provision
if nor theestate, any,the personal representative,neither the decedent’s

theor cause of actionany againstbe liable for claimbeneficiaries shall
decedent, of have been issued----”or not letters administrationwhether

733.710(1)(West 2006). The is therefore unablepetitioner§Fla. Stat. Ann.
estate, thefrom McLeod’s orexpendituresrecover of hisanyto

estate, years elapsedmore than two haveof that becausebeneficiaries
(Fla.78, Ct.Perez, 809 2d 80 Dist.death. Dobal v. So.since McLeod’s See

land);2002) an interest inagainsta claim a decedent for(barringApp.
884, (Fla. 1943)Bower, how section(explainingv. 12 So. 2d 884Gilpen

in ofnot held thosemortgages by possessionall liens not or733.710“bar[s]
Co., 1143, 1156Ins. 771 So. 2dMayalso v. Illinois Nat.personalty”); see

(Fla. 2000) by733.710]a cannot [sectionhow “claimant avoid(explaining
(citation omitted)).ofinsufficiencyor or notice”showing... estoppelfraud

anythat the haspetitionerBecause the record does not demonstrate
restitution, supports partfactor of theapplicationof thisadequate avenues

doctrine.performance
ofare “in evidentialpayments degreeThe tax somepetitioner’s multiple

anyon otherreadily explainablea contract and notthe existence of
18.6, with the trialBROWN, disagree§ at 512. Weground.” supra4 C.

“already a one-petitionerthat because the ownedholdingcourt’s implicit
readilytaxesthe his of all of the wasproperty[,]” paymenthalf interest in

isAdmittedly,See id. each tenant in commonground.on thatexplainable
But aanytax onobligated commonly-owned property.for the entire bill

a has automaticentiretyin the of tax bill anpaystenant common who
share ofproportionatefor his co-tenants for theirclaim contribution from

Stowe, 194burden, an the Howland v.agreement contrary.the absent to
1935) (“One(Mass. from888, maytenant in common recoverN.E. 891

in ... taxesmoney expended payingshare ofproportionateanother his
(1890). relevant,____”); 282, 29666 N.H. What isGage Gage,see also v.

therefore, taxes,all the ratherpetitioner paidnot that the of butjustis
to contribution.years exercising rightthat he for without histhirtydid so

that theforbearance, light findingin of the trial court’sThis considered
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and McLeod shared the tax to thepetitioner equally priorburden 1975
agreement, unexplainableoral is on other grounds.

of the inApplication part doctrine this case is also inperformance
instance, Tsiatsios,For inprioraccord with our cases. Tsiatsios v. a

an oral apromisedecedent made to farm and motel tobequeath his four
in work,children return for the children’s toagreement unpaid, on the

173, (1995).property. Tsiatsios,same Tsiatsios v. 140 174N.H.
theSubsequent agreement,to the decedent devised andhis title interest in

motel to himselfthe and his new wife as thejoint righttenants with of
death,at 175. thesurvivorship. Id. After decedent’s soughthis children to

contract,enforce the theoral and wife Id. Onobjected. appeal,decedent’s
we held that the children’s of work inyears unpaid uponreliance the
agreement sufficient to withdraw thewas oral contract from the statute of
frauds specific performance children,and to thegranted thedespite
widow’s assertion that the children could have been adequately
compensated quantum,in meruit. Id. at 176-77.

Sawin,Similarly, in the petitioners agreementhad entered into an oral
and,occupy, ultimately, Sawin,to repair purchase dilapidateda house. 114

N.H. at 464. After the petitioners took possession, paymentsmade for
years, $4,200three expendedand in labor and repairingmaterials the

house, the sellarrangedowner to the to Id. Onproperty another. appeal,
upheldwe a master’s finding that it be toinequitablewould theapply

statute of frauds because improvements“the substantial made the[by
petitioners] were part performancesufficient to remove case fromth[e]
the Id. at 467.[s]tatute[.]”

Where, here,as the trial court finds that there inwas fact an oral
agreement, the petitioner paidthat pricethe purchase agreed byto that
agreement, and that petitionerthe accepted for allresponsibility of the
property taxes on the forproperty years,over thirty equity compels taking
the oral contract outside the statute of frauds. The ofstatute frauds is
intended to prevent injustice,fraud and promote Weals,not to it. 117 N.H.
at 431. aBecause refusal to enforce the oral contract in this case would
result in injustice for petitioner,the we conclude that the doctrine of part
performance withdraws this oral fromcontract the ofstatute frauds.
Having erred,so determined that the trial court we need not address the
remainder of the petitioner’s arguments.

Reversed.

GalwayBroderick, C.J., Dalianis,and Hicks, JJ.,and concurred.


