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Bruns,indemnifyor Mr. we do not address whether the meantpolicy is to
cover the claims for enhanced damages.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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Broderick, Bates,C.J. The plaintiff, Joseph anappeals order of the
J.)Superior (Arnold,Court granting summary judgment defendant,to the

(PhenixPhenix Mutual).Mutual Fire affirm.Insurance Company We
followingThe facts are undisputed. Route 123 is a state route that

descends into the ofcenter Alstead. Warren Brook runs parallel to Route
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to,Hill and connectsperpendicular123 this Road runsCooperin section.
to, Brook, with WarrenHill Road runs over WarrenCooperRoute 123.

ofby waythe road a culvert.Brook underpassing
2005, Hampshire experiencedsouthwestern NewIn October

heavyof time. When therainfalls within a shortunprecedented period
fell, Brook the culvertthe volume in Warren overwhelmedrains increased

Road, from the road filledimmediately uphillat Hill and the areaCooper
The Hill Roadextraordinary Coopervolume of water. elevatedwith an

dam, amounts ofbegan holding increasingto act as a backtemporary
the road near the area of theeventually throughwater. The water burst

Thisculvert, valley. surgea of into the downstreamreleasing watersurge
real and located ondamaged personal propertyof the plaintiffswater

Road.Forest
bywere insured Phenix Mutual. PhenixThe plaintiffs properties

plaintiffthe and the apolicy broughtMutual denied undercoverage
action, that the to hisdeclaratory asserting damage propertiesjudgment

explosionthe“directlywas caused the of the road and thatby explosion
forof water.” Phenix Mutual movedpressureoccurred as a result of the

coveragethe becausesummary arguing policy precludesthatjudgment,
flood, by explosion. plaintiffnot Thebythe loss was causedproximately

grantedThe trial courtsummary judgment.filed a cross-motion for
motion, the thejudgment collapsethat ofsummary rulingPhenix Mutual’s

and, the termregardlessan of whether“explosion,”road was not
case, damage plaintiffsto facts this the thethe of to“explosion” applies

water, cause, notentirely an excluded and wasbywas causedproperty
by “explosion.”theproximately caused

(1) holdingtrial erred: inarguesOn the that the courtappeal, plaintiff
not an under theroadway explosion provisionsthat the failure of the was

(2) that loss not to the lossfinding subject ensuingof the in the waspolicy;
(3) inin the exclusion the insurancefindingand that waterprovision;

to his loss.policy applied
look at the affidavitsreviewing grant summary judgment,“In a of we

therefrom,evidence, all drawn in theproperlyand other and inferences
Kingthe Palmer v. Nanlight non-moving party.”most favorable to

(2002).Restaurant, 681,N.H. “If our review of that evidence147 682-83
fact, ismoving partyno of material and if thegenuinediscloses issue

law, ofgrantto a matter of we will affirm thejudgmententitled as
a ‘material’ forat 683. “We consider factsummary judgment.” disputedId.

the thesummary litigationof if it affects outcome ofjudgmentpurposes
of the trial court’sthe substantive law.” Id. “Our reviewapplicableunder

of the law the facts is de novo.”Id.application to
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policy,Under the insurance Phenix Mutual foragreed payto certain
enumerated “covered causes of The policy “explosion,”loss.” defines a

loss,covered cause of as

of fuelincluding gasesthe or within the furnace ofexplosion any
fired vessel or within the flues or whichpassages through the
gases of pass.combustion This cause of loss includedoes not loss
or damage by:

a. Rupture, bursting operation pressure devices;or of relief or

b. or dueRupture bursting expansionto or ofswelling the
structure,of orany buildingcontents caused by resultingor from

water.

“exclusions,”Under the policy states:

1. We will not for loss orpay damage caused ordirectly indirectly
by any of the following. Such loss or isdamage excluded
regardless anyof other cause or event that contributes
concurrently any sequenceor in to the loss.

g. Water

(1) Flood, water, waves, tides, waves,surface tidal overflow
water,of ofany body or spray,their all bywhether driven

not;wind or

(2) mudflow;Mudslide or

(3) Water that backs up sewer,or overflows from a drain or
orsump;

(4) Water the ground on,under surface orpressing flowing
or seeping through:

(a) Foundations, walls, surfaces;floors or paved

(b) Basements, not;pavedwhether or or

(c) Doors, windows or other openings.

Water, (4)But if as above,described in g.(l) through results
fire,in orexplosion sprinkler leakage, we paywill for the

loss or damage fire,caused by that orexplosion sprinkler
leakage.
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is of law forlanguage questioninsurance apolicyofinterpretation“The
angoal interpretingof insurancethis to decide. The fundamentalcourt

contracts, contractingis the intent of thecarryin all to outaspolicy,
intent, thewe examine the oflanguagethe firstparties’To discernparties.

371, (2006)Co., 153 N.H. 373Surety153 v. Va.contract itself.” Tech-Built
omitted). looklanguage,“In weinterpreting policyand citations(quotation

in context. Wemeaningand of the wordsordinary policy’sto the plain
in thepersonas would a reasonablepolicythe terms of theconstrue

ofreading policymore than a casual theuponof the insured basedposition
(2005)Co., 749,152 753a Continental Cas. N.H.as whole.” Broom v.

omitted).(citation theobjectively,are construed and where“Policy terms
the itsunambiguous, languageclear we accordpolicyterms of a are and

theWe need not examineordinary meaning. parties’natural and
a is andcoverage policyof when clearexpectationsreasonable

intent isparties’our search for theambiguity,absentunambiguous;
563,Co., 150the the Oliva v. Vt. Mut. Ins. N.H.policy.”limited to words of

omitted). parties may“The fact that the566 and citations(quotations
policythe of a term or clause in an insuranceinterpretationondisagree

omitted).ambiguity.” (quotationdoes not create an Id.
Hillthat failure of the culvert underargues CooperThe theplaintiff

roadwaythe was an underresulting collapse “explosion”Road and the of
in formenergya sudden release of thepolicy bythe because it was caused

the that to extentAlternatively, arguesof of theplaintiffmovement water.
interpretation,thanreasonably susceptiblethat to more one“explosion” is

againstfavor the insured and thethe must be construed in ofpolicy
argues “explosion” applythat the term does notinsurer. Phenix Mutual

time, theacted, over to overwhelm and overflowwhere natural elements
orand, further, coverage damagethe excludes for losspolicyculvert that

directly indirectly byor water.caused

anythat the term “‘explosion,’ byThe trial court concluded
not the factualPolicy,of the does includereadingreasonable

here,” find We need not reach thiscoverage.and declined tocircumstances
however,issue, we with the trial court’s further conclusionagreebecause

Hill RoadCooperthat of the failure of the culvert andwhetherregardless
coverageas an the“explosion,” policy precludescan be characterized

flood, weby explosion. Consequently,loss caused notbybecause the was
in the ispolicy ambiguous,if the term as used“explosion,”need not decide

toambiguity simplyand that court will not create an construewe note a
Co. v. &Mfgs.the the insurer. Int’l Lines Ins.against Surpluspolicy

(1995).Co., 15, 20140N.H.Merchants Mut. Ins.
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Accordingly, assuming without the ofdeciding, collapse Cooperthat
Hill policy’sRoad was an the“explosion,” applieswater exclusion to
preclude coverage. The “loss orpolicy specifically damageexcludes caused
directly indirectly” anyor water of other orby “regardless cause event

concurrently anythat or in thesequence plaintiffcontributes to loss.” The
arguedoes not that property damagehis was otherby anythingcaused

Indeed,than noted,water. as the trial plaintiff “appearscourt the to
concede water indirectlythat caused the todamage his Weproperties.”
agree with the trial court’s that “it is the rain-­finding undisputed that
induced or offlood overflow Warren Brook directly indirectlyeither or

damagecaused to [plaintiffs]the theproperties____Thus, water exclusion
would toapply preclude coverage.”

addition,In the ensuing loss does notprovision provide coverage for
damage Rather,by provision Water,caused water. that states that “if as

(4)g.(l) above, fire,described in inthrough explosion,results sprinkleror
willleakage, paywe for the loss or damage by fire,caused that explosion

or sprinkler leakage.” The plain ordinary meaningand of these words as
set forth in the of the is fire,context that if waterpolicy had caused
explosion, sprinkleror leakage plaintiffson the property, the damage

fire,from suchresulting explosion sprinkleror leakage would coveredbe
Thus,by the policy. provisionthe specificallyis limited to forcoverage

fire,certain secondary orexplosion, sprinkler leakage bylosses— —caused
stated,water. As trialthe court demonstrated by exemptions“[a]s the

found in the ‘explosion’ clause the exclusion,and water Policythis is
designed ensureto that Phenix does not become a flood insurer. To apply
the lossensuing provision to provide coverage for what essentiallyis a
flood would subvert the intent of the parties.”

Even if we assumed that the collapse of HillCooper Road was an
explosion, neither party has argued that the heredamage by,was caused

dirt,for rocks, orexample, broken pavement Instead,from that collapse.
both parties maintain that the cause of damage plaintiffsto the properties
was Thewater. policy specifically damage “[f]lood,excludes caused by
surface ...water of any water,”overflow ofbody up“[w]ater that backs or

sewer,overflows from a drain or orsump” under ground“[w]ater the
on,surface orpressing flowing or seeping ...through paved surfaces.”

Because or damageloss caused isby loss,water an excluded cause of the
policy not coverdid the thedamage and trial court grantedcorrectly
Phenix Mutual’s motion for summary judgment.

Affirmed.
DugganDalianis, Galway, JJ.,and concurred.


