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HampshireThe State of New

v.

Marshall Zidel

20, 2007Argued: June
18, 2008JanuaryOpinion Issued:

(Nicholas Cort, attorneyassistantKelly attorney generalA. Ayotte,
and for the State.orally),on the briefgeneral,

Lothstein, defender, Concord, theappellate of onTheodore assistant
and for theorally,brief defendant.

Zidel,defendant, his onDUGGAN, The Marshall convictionappealsJ.
(2007),RSApornography,nine of of child see 649-A:3possessioncounts

J.)(Lewis, erred in his motions toSuperior denyingthat the Courtarguing
We reverse.dismiss.

rulingcourtby purposesThe facts were found the trial for offollowing
byor topretrial stipulatedthe defendant’s motion to dismiss wereupon

arrested, athe worked asthe At the time he was defendantparties.
yearsAmherst children fifteen old andat a in forphotographer camp

that were to be usedpicturesIn that the defendant tookyounger. capacity,
or for the childrenyearbook scrapbookmake an end-of-summer videoto

attending camp.the
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4, 2005, campdiscs to theJuly gaveOn the defendant three CD-ROM
discs, imagesOn one of the the director depictingdirector. discovered

uponand necks of minor females naked adult femalesuperimposedheads
bodies, sexualengaging imagewith the naked bodies in acts. Onevarious

intercourse; inpersonan act of sexual two aimages depict engagingshows
cunnilingus;to in two aengage images depict person digitallyor about

or a female’s and fourpenetrating touching genitalia; images show
andexplicit activity.sexual The defendant at least one of hiscomparably

that,family members in of theappear images. parties stipulatedsome The
heads,than necks and there is no evidence that thespecific“[o]ther

in theimages question body partscontain of actual children.” In addition
images, originalto these the CD-ROMs contained the non-pornographic

camp photographs of the minor females.
campThe director twoidentified of the faces in the as those ofimages

2004,from the ofcampers yearssummer who would have been fifteen old
at the time the were taken. thephotographs gaveHe discs to the Amherst

Department.Police The of all the toparents females involved were able
identify the girlsindividuals as under sixteen time the imagesat the were

When thequestioned, policecreated. defendant told that the sexuallythe
explicit “photographs onlywere his and‘personal fantasy’ theythat were

Thenot real.” defendant indicted for ofpossessionwas child pornography.
trial, dismiss,Before the defendant moved to thatarguing the

649-A:3,1(e) I,prosecution pursuant to RSA his rightsviolated under Part
22Article of the HampshireNew theConstitution and First Amendment

to Unitedthe States Following motion,Constitution. the denial of his the
upondefendant was convicted based stipulated facts.

appeal,On the arguesdefendant that the trial court erred in hisdenying
constitutional to RSAchallenges provides,649-A:3. That statute in

part, (e)relevant that isperson guilty felony“[a] of a if such person ...
Knowingly buys, procures, possesses, or visualany representationcontrols

child (2007).of a inengaging activity.” 649-A:3,sexual IRSA The
that,defendant contends Constitutions,under both the andFederal State

overbroad,RSA 649-A:3 is facially conduct,and as toapplied his violates
righthis to free speech.

purposesFor of this appeal, although acknowledgewe that the images
mayat issue more beproperly “compositecharacterized as images,” see

(9thRearden, 2003)United States v. 349 608,F.3d 613 Cir. (noting
distinction between and“composite” “morphed” images), we adopt the
terminology used by the United States inSupreme Court v. FreeAshcroft

Coalition, 234,Speech 535 242 (2002),U.S. referand to the images in
asquestion “morphed images.” Ashcroft, 535 at 242.U.S. As the Supreme

Court explained, in to whollycontrast computer-generated images, there



images,means of virtualcreatingand lower techa “more commonis
images,originalthan creatingRathercomputer morphing.known as

real that theof children sopicturescan alter innocentpornographers
U.S. at 242.activity.” Ashcroft,in 535engagedto be sexualappearchildren
We reviewas-applied challenge.defendant’sfirst address theWe

570,Decato, 156 N.H. 573law de State v.of constitutional novo.questions
his both the(2007). above, the defendant raises claims underAs noted

therule is to first addressand Federal Constitutions. Our settledState
Constitution, Ball, 124v. N.H.under the State Statedefendant’s claims

(1983), guidance only.for State v.226, cite federal opinions231 and
(2006). Here, however,MacElman, 304, United154 307 becauseN.H.

criminalizingus to hold that thecompelSupreme precedentsStates Court
of the in violates his Firstimages questionmere possessiondefendant’s

are to follow federalrights, requiredand because weAmendment
law, under State isanalysis unnecessary.an the Constitutionconstitutional

case the and Fourteenththerefore decide this under FirstWe
toAmendments the Federal Constitution.

commands, no law‘CongressFirst shall make ...“The Amendment
general535 U.S. 244. “As aspeech.’” Ashcroft,the freedom of atabridging

dictatingthe the from whatgovernmentFirst Amendment barsprinciple,
read or hear.” at 245. law criminalimposing“[A]see or or Id.speakwe

is a ofprotected example speech suppression.”on starkpenalties speech
content,itsspeech upon application244. If a statute basedregulatesId. at

is strict States v.scrutiny. Playboythe statute to Unitedsubjectof
Inc., 803, (2000);529 813 see SableU.S.Group,Entertainment

(1989).115, 126Cal., FCC, placesU.S. ThisInc. v. 492Communications of
is tailored toprove “narrowlythe State to that the statuteuponthe burden

If a less restrictive alternative woulda interest.promote compelling [state]
the must that alternative.”legislaturethe usepurpose,[state]’sserve

(citation omitted).529 813Group,Entertainment U.S. atPlayboy
has determined that content-basedSupremeThe United States Court

and,satisfy scrutiny,strictcategories speechrestrictions on certain of
Ashcroft,thus, protection.not absolute constitutional 535are entitled to

(Ill. 2003).245-46; Alexander, 506,N.E.2dv. 791 509PeopleU.S. at see
defamation, incitement, obscenity, andunprotected speech “includ[es]This

at 246.Ashcroft,real children.” 535 U.S.produced withpornography
here.categoriesthe two relevantObscenity and child arepornography

inwas rooted theregulation pornography initially“The of child
Williams, 444States v. F.3dobscenityCourt’s doctrine.” UnitedSupreme

(1973),(11th 2006).1286, 1290 In 413 U.S. 15 theCalifornia,Cir. Miller v.
isthat of “obscene material notCourt reaffirmed distributionSupreme

Amendment,” 36,at and set forth a standard forby the First id.protected
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determining maywhat materials be as id. at 24.regulated obscenity,
standard, work,Under this “the Government that the asprovemust taken

whole, interest,appealsa to the offensive in ofprurient patently lightis
standards, artistic,community literary,and lacks orpolitical,serious

Miller, 24).scientific value.” 535U.S. at 246 413Ashcroft, (citing U.S. at
governmentWhile the has “broad thepower regulateto obscenity,”

Stanley (1969),Court held in v.Supreme Georgia, 394 U.S. 557 that this
... does not to mere the“power possession byextend individual in the
of his own home.” 394 568. Inprivacy Stanley, U.S. at so theholding,

rejectedCourt all of forGeorgia’s justifications the merebanning
First,ofpossession obscene materials. Id. at the Court explained565-68.

“rightthat the asserted to the mind from ofprotect individual’s the effects
isobscenity” “wholly inconsistent with ofphilosophythe the First

Second,Amendment.” Id. at 565-66. it thatrejected Georgia’s assertion
to“exposure mayobscene materials lead sexual orto deviant behavior

violence,”ofcrimes sexual because there “little forempiricalwas basis
assertion”that and “the deterrents to beordinarily applied preventto
are punishmentcrime education and for violations of the law.” Id. at 566-67

omitted). Third, that, case,the(quotation Court found in a possession
there is no obscene“danger that material fall into the ofmight hands
children, or it might uponthat intrude the orsensibilities of theprivacy

(citations omitted).general public.” Id. at 567 Finally, the Court flatly
therejected argument “prohibitionthat of ofpossession obscene materials

necessaryis a incident statutoryto schemes prohibiting distribution” as a
ofresult of“difficulties an intentproving to distribute or in producing

evidence of actual difficulties,distribution.” Id. It found that such if they
existed, did infringementnot “justify of the individual’s right to read or
observe what he Id. atpleases.” 568. theAccordingly, Supreme heldCourt
that “the First and Fourteenth Amendments prohibit making privatemere

ofpossession obscene amaterial crime.” Id.
respect Ferber,With to child pornography, 747,New v.York 458 U.S.

(1982), Ohio,764-66 and v. 103, (1990),Osborne 495 111U.S. together hold
that a state may proscribe the distribution and mere possession of child
pornography. recognizedBoth cases that states have a compelling interest
“in safeguarding physicalthe and psychological ofwell-being a minor.”
Ferber, 458 U.S. at (quotation omitted); Osborne,756-57 see at495 U.S.
109.

Ferber,In uponthe Court relied justificationsthree for a proscription
on the First,distribution of child pornography. reasoned,the Court “The
distribution of andphotographs films depicting sexual activity by juveniles
is intrinsically related to the sexual abuse of children in at least two ways”:
(1) “the materials are aproduced permanent record of the children’s
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circulation”;theirbyharm the child is exacerbatedand the toparticipation
(2) closed iffor child must bepornography“the networkand distribution

ofthe sexualrequires exploitationof material whichproductionthe
Second,Ferber, 458 U.S. at 759.effectivelyis controlled.”children to be

and of childadvertising sellingCourt that “[t]hethe determined
integral partmotive for and are thus anan economicpornography provide

materials, theillegalan activity throughoutthe of suchproductionof
valueCourt found that ofFinally, permitting“[t]heNation.” Id. at 761. the

inreproductions engagedof childrenphotographiclive andperformances
modest, at 762.if not de minimus.” Id.exceedinglylewd sexual conduct is

acts ...of children sexualdepictions performingIt noted that if “visual
value, statutoryartistic a over theliterary personwere for ornecessary

ofcould be utilized. Simulation outsideyoungerwho lookedage perhaps
at 762-the another alternative.” Id.providethe of statute couldprohibition

63.
and childclassifying pornographyAccordingly, “[rjecognizingbecause

protectionmaterial the of the First Amendmentcategoryas a of outside
decisions,” 763,at Court"with earlier id. theincompatiblenot[wa]s [its]

that, childrestrictions ongenerally, “[c]ontent-basedconcluded
Alexander, (citing791 N.E.2d at 510scrutiny,”strictpornography satisfy

756-59). noted, however, areFerber, Court that there458 U.S. at The
which, isobscenity,of likecategory pornography“limits on the child

Thus,Ferber,Amendment.” U.S.First 458 at 763.by theunprotected
conduct, notdepictionsother of sexualdescriptions“distribution of or

obscene, live ordo not involve performance photographicotherwise which
live Firstperformances,other of retainsreproductionor visual

Id.Amendment at 764-65.protection.”
toOsborne, to statesholdingIn the Court extended Ferber’s allow
atOsborne,child 495 U.S.pornography.the mere ofproscribe possession

that, to where “wasStanley, Georgia111. The Court noted in contrast
viewers,”the its id. at 109obscenity poisonconcerned that would minds of

(citation inomitted), on interestrely paternalisticOhio did “not a
mind,” Rather, ofOhio proscribed possessionOsborne’s id.regulating

by“to the victims of childprotect pornography”child pornography
Thus, thefor of children.” Id.“destroy[ing] exploitativea market the use

underlying“the child pornography prohibitionsCourt found that interests
Stanley.”the at inGeorgiathe interests law issuejustifyingfar exceeded]

at 108.Id.
Ohio’s banadditionally justifiedfound that several interestsOsborne

First, “the use children asthe of child ofupon possession pornography.
is to the physiological,of materials harmfulsubjects pornographic

emotional, Second,child.” at 109. it explainedand mental health of the Id.



689

that “penalizing] those who andpossess view” child willpornography
decrease production,its “thereby decreasing demand.” Id. at 109-10.
Third, Ferber,relying upon the Court reasoned: produced by“Materials
child pornographers permanently record the victim’s abuse. The
pornography’s continued existence causes the child continuingvictims

byharm haunting the children in years to come. The State’s ban on
possession and viewing encourages the possessors of these materials to

(citation omitted).destroy them.” Id. at 111 theFinally, Court found that
the“encouraging destruction of these materials is ... desirable because

evidence thatsuggests pedophiles use child topornography seduce other
children into sexual activity.” Id. Accordingly, “[g]iven the gravity of the
State’s in context,”interests this the Court held that Ohio could
“constitutionally proscribe the possession and ofviewing child
pornography.” Id.

In Ashcroft, Supremethe Court declared unconstitutional as overbroad
2256(8)(B)section of the Child Pornography Prevention Act of 1996

(CPPA), §§see 18 U.S.C. 2251 et seq., which prohibited “any visual
depiction, including any film, video,photograph, picture, or orcomputer
computer-generated orimage picture, is,that be,or appears to of a minor

inengaging sexually explicit conduct.” Ashcroft, 535 U.S. at 241
(quotations omitted; added).emphasis This “section capture[d] rangea of
depictions, sometimes called ‘virtual child pornography,’ which include
computer-generated images, as well as images produced by more
traditional means.” Id. It also encompassed pornography “created by
using adults who look like minors.” Id. at 239-40.

In 2256(8)(B)finding section overbroad, the Supreme Court, although
not explicitly, applied the strict scrutiny standard described above. See
Alexander, 791 N.E.2d at that,511 (concluding in Ashcroft, “section!]
2256(8)(B)... did not pass strict scrutiny because ... [it was] not narrowly
tailored to advance the government’s compelling interest in protecting
actual children from abuse”);sexual Note, v. Free SpeechAshcroft
Coalition: How can Virtual Child Pornography be Banned Under the

Amendment,First 31 PEPP. 825, (2004) (“theL. Rev. 855 Justices
implicitly applied strict scrutiny”). The noted,Court “[T]he

speech[Government’s] ban is not narrowly drawn. The objective is to
prohibit conduct,illegal but this restriction goes well beyond that interest
by restricting the speech available to law-abiding adults.” Ashcroft, 535
U.S. at 252-53.

The Government first argued that virtual child fellpornography within
the category of child pornography unprotected by Ferber because it is
“virtually indistinguishable from child pornography.” Id. at 249. The Court
rejected this First,contention for two in Ferber,reasons. production“[t]he



690

Thus,content,work, was of the statute.” Id.targetthe its theof not
abuse,of child sexualproductthe are themselves theimages“[w]here

in it out withoutthe State had an interestrecognized stampingFerber that
(citation omitted). Theabout its content.” Id.anytoregard judgment

childholdingits ofpossession[thatclarified that Osborne “anchoredCourt
in for the thoseparticipants,the concernunprotected]ispornography

that,child It did suggestit called of notpornography.’whom the ‘victims
250interests would Id. atconcern, governmentalother suffice.”absent this

(citation omitted).
Second, childthe the Government’s assertion that virtualrejectedCourt

It explainedto actual instances of child abuse.” Id.“can leadpornography
link andthat, contingent“the causal ispornography,for virtual child

necessarily speech,does from theindirect” harm not follow“[t]hebecause
for criminalunquantified potential subsequentdependsbut someupon

because,harmsThe found such indirect insufficientacts.” Id. Court
id.,rarely speech,”valuable “Ferber’s“child can bealthough pornography

made, notuponwas based how it waspornographyabout childjudgment
communicated,” did not that childit and “Ferber holdon what

value,” at The Courtdefinition without id. 250-51.byispornography
Ferber, theconcluded, in that itself isspeech speech“In to thecontrast

no crimeabuse, CPPA that recordsspeechrecord of sexual the prohibits
child is notpornographyno its Virtualby production.and creates victims

children, as the materialsto the sexual of were‘intrinsically related’ abuse
Accordingly, rejected government’sthe Court thein Ferber.” Id. at 250.

underis unprotected speechthat child pornographyassertion virtual
Id. atFerber. 251.

theprotectedis speech,its that virtual childholding pornographyGiven
theto whetherscrutinyto strict determineapplyCourt went on

this thisconstitutionally speech. ApplyingproscribeGovernment could
thedemanding test, flatly rejected justificationsthe Court Government’s

First, assertedthe Governmentbanning pornography.for virtual child
childnecessary because use virtualpedophiles maythat “the CPPA [wa]s
thatdisagreedThe Court and foundchildren.” Id.pornography to seduce

252. Itobjective.drawn” achieve this Id. at“narrowlythe CPPA was not to
simplyfitcannot ban for adultsspeech“The Governmentexplained,

evil dependsit the hands of children. The inmay questionbecause fall into
conduct, quite apartdefined as criminalthe actor’s unlawful conductupon

Thus, uponin question.”link Id. the restrictionany speechfrom to the
in “prohibiting]went “well the interestpornography beyond”virtual child

to adults.”law-abidingthe available“restrictingconduct”illegal by speech
Id. at 252-53.
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Second, Government that “virtual child pornography-the submitted
of them inappetites pedophiles encourages engage illegalwhets the and to

253. could not ban onconduct.” Id. at This rationale sustain the virtual
totendency encouragechild because mere ofpornography speech“[t]he

for banning Quotingunlawful is not a sufficient it.” Id. Stanley,acts reason
566,394 U.S. at the Court that ‘cannotexplained government“[t]he

ofpremise on the aconstitutionally legislation desirability controlling
”person’s thoughts.’ “may speechId. It not because itprivate prohibitalso

increases the chance an unlawful act will be committed at some indefinite
omitted).future (quotationtime.” Id. becauseAccordingly, “[t]he

Government shown no more than a remote connection betweenha[d]
orspeech encourage anythat and childmight thoughts impulses resulting

abuse,” id., Court “thethe concluded Government not prohibitthat [could]
onspeech ground encourage engagethe that it inmay pedophiles illegalto

conduct,” id. at 253-54.
Third, “argue[d]the Government that its objective eliminatingof the

market for pornography produced using real children necessitates a
prohibition virtual imageson well.” Id. at Theas 254. Government
submitted theythat since are often indistinguishable exchangedand in the

market,same promotethe “virtual inimages traffickingthe works
produced the ofthrough exploitation real children.” RejectingId. this
market deterrence theory, the Court noted that the case of the“[i]n

Ferber,bymaterial covered of speechthe creation the itself theis crime of
abuse;child prohibitionthe the by removingdeters crime the profit

motive.” Id. Because “there is no underlying crime at all” with virtual child
pornography, the Government’s theorymarket deterrence did not justify
the statute. Id.

Finally, the Government maintained that virtual child pornography
needed to be banned because advanced ittechnology makes difficult to
determine “pictures bywhether were made using byreal children or using
computer imaging,” thus it difficultmaking “to thoseprosecute who
produce pornography by using real children.” Id. at The Supreme254-55.
Court found that this argument the First Amendment upside“turn[ed]
down.” Id. at 255. It explained: speech“Protected does not become
unprotected merely because it theresembles latter. The Constitution
requires the reverse.” Thus,Id. the Government could not ban
“unprotected if aspeech substantial amount of protected speech [wa]s
prohibited or chilled in the process.” Id. becauseAccordingly, section
2256(8)(B) “unprotectedleft a substantial amount of not tiedspeech to the

inGovernment’s interest distinguishing images produced using real
ones,”children virtualfrom beyondand materials“cover[ed] the



Miller,”in the Court held that theFerber andcategories recognized
Id. at 256.was “overbroad and unconstitutional.”provision

cases, thatargues applyingthe defendantforegoingtheRelying upon
morphed images, namely “imagesofprivate possessionRSA 649-A:3to his

real, child,of existingthe and shoulders a withcombiningcreated headby
virtual,bodies, sexuallyinengaging explicitof real orimages adult

the Federal andconduct,” righthis to free under bothspeechviolates
that the orThe “does not claim stateState Constitutions. defendant

thepreclude government criminalizingthe fromfederal constitutions
Rather, he “Ashcroft,material.” contends that Ferberdistribution of such

Osborne, together, morphed images,read mandate the conclusion thatand
inactually engagingchildren no childrendepictthat actual butdepict
toAccordingdo constitute childactivity, pornography.”notsexually [sic]

the defendant:

uponof and reliedprinciples byoverall set rationales[T]he
Ferber,Ferber, ofbyand reinforced discussionAshcroft’s

materials cannot be classified asthe narrow view thatsupport
are in the productionunless children involvedpornographychild

canimagesthe where beprocess process“post-production”—not
cut, productionthe theprocess,andpasted, morphed —but
actual, sordid, of abuse.filming or child sexualphotography

images “incorporatethat theThe State counters because defendant’s
children,” children,theyreal “create harm to thoseidentifiable ofpictures

activity,involve sexual thosepictures [since]even if the did notoriginal
in activity throughsuchdepicted participatingare aschildren

“harm isarguestheir The State that causedmanipulation of likeness.”
thus,and, “the State hasperson image,”even one views such anonlywhen

harm, speechof free islegitimate preventing righta interest in that and no
the of such images.”by prohibiting possessionviolated

(2007) purposethe inlegislature’sRSA 649-A:l declares
in pertinent part:child Itcriminalizing pornography. provides,

has ofproliferationfinds that there been alegislatureThe
use in sexualsubjectsof children their asthroughexploitation
a andThe children is sacred trust shouldcare ofperformances.

profit throughseek to a commercialbybe abused those whonot
The publicof children.upon exploitationbased thenetwork

children fromthe ofprotectionof the statute demandspolicy
accordance withthrough performances____Insexualexploitation

YorkCourt’s decision in New v.Supremethe United States
the of visualFerber, makes disseminationchapterthis
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ofrepresentations children under the of 16 inage engaged sexual
activity illegal irrespective of whether representationsthe visual
are legally obscene.

added.)(Emphasis Interpreting legislativethe identical declaration in
statute,New York’s Ferber found that a state has a compelling interest “in
thesafeguarding physical Ferber,and healthpsychological of a minor.” 458

omitted).U.S. at 756-57 (quotation declaration,As with our legislature’s
the focus in New York’s statute towas combat the harm resulting to
children from the distribution of depictions of sexual conduct involving live

orperformance reproductionvisual of live performances by children. Id. at
Thus,764-65. the purpose of RSA prevent649-A:3 is to harm to children

resulting from their “use as insubjects sexual performances.” RSA 649-
A:l.

While this interest is undoubtedly Ferber,compelling, 458 U.S. at
756-57,criminalizing the possession of materials depicting heads and necks
of identifiable minor females superimposed upon bodies,naked female
where the naked bodies do not depict body parts of actual children

inengaging sexual activity, does not promote this interest. Contrary to the
assertion,State’s when no part of imagethe is “the product of sexual

abuse,” Ashcroft, 249,535 U.S. at and a person merely possesses the
noimage, demonstrable harm results to the child whose face is depicted in

the image.
In Ashcroft, the Court emphasized that “Ferber1s judgment about child

pornography was based upon made,how it was not on what it
communicated.” Ashcroft, 535 U.S. at 250-51. Unlike the images in Ferber

Osborne,and the inimages this case do not “permanently record the
Osborne,[child]’s abuse.” 495 U.S. at Although111. they may constitute a

distributed,“permanent record” that may be harmful to the depictedif
child, such harm does not necessarily follow from the possessionmere of
these morphed images. Instead, the harm is contingent upon the
occurrence of another act;arguably wit,unlawful to distribution. See
Ashcroft, 535 U.S. at 250. The “mayState not prohibit speech because it
increases the chance an unlawful act will be committed at some indefinite
future omitted).time.” Id. at 253 (quotation

Further, while proscribesOsborne the mere possession of pornography
produced children,with real see Ashcroft, 535 245-46;Osborne,U.S. at 495

111,U.S. at holdingits is anchored in “the concern for the participants,
”those whom it called the Victims of child pornography,’ 535Ashcroft, U.S.

at Osborne,250 (quoting 110).495 U.S. at These participants are the
children who have been sexually abused or exploited in the production of
the Ferber,materials. 458 U.S. at 759. The mere possession of morphed
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theof child cannotpornography “haunt[]no victimsimages depicting
111,come,” Osborne, doin 495 U.S. at since the childrenyearschildren to

production.of and did not in theirparticipatenot know their existence
Therefore, on of childthe for Osborne’s proscription possessionfoundation

here.is notpornography present
Moreover, imagesthe of these morpheda ban upon possessionwhile

them, the harm thatencourage to besides indirectmay possessors destroy
materials, hasof these the Stateresult from the distributionmay potential

interest.supportingnarrow thisjustificationnot advanced additionalany
isabove, the circulation of these materialspossibleAs explained

535 U.S.justification banning protected speech. Ashcroft,forinsufficient
250, imagesthe that these morphedat 253. To the extent State asserts

use them to “seduce other childrenpedophilesdestruction becauserequire
Osborne, 111, Court495 U.S. at theactivity,” Supremeinto sexual

Ashcroft,rationale in 535 U.S. at 253-54.rejected thisexplicitly Ashcroft.
abuse,are not of the crime of childAdditionally, they productbecause the

fromof createdcriminalizing morphed imagesthe thesepossession
fornot eliminate the marketpictures”“innocent of actual children would
535Ashcroft,the abuse of real children.produced throughpornography

Therefore, to the‘intrinsically254. their is “not related’possessionU.S. at
children, in 535Ashcroft,abuse of as were the materials Ferber.”sexual

U.S. at 250.
distasteful, and valueless this conductFinally, reprehensible,however

seem, Ferber, 762,U.S. the First protects458 at Amendmentmight cf.
394 U.S. atpleases,” Stanley,“the to ... observe what herightindividual’s

and tradition ofprotection longThis is central to our sacred567-68.
into of ourintrudingfrom theprohibiting government privacythe

displace guaranteeand of our homes. We cannot thisthoughts the contents
at aremay expressmaterials issue ideas thatsimply because the
a atby majority.unconventional not shared See id. 566.and

stated, dicta,in theAlthough morphed images “implicatethatAshcroft
inimagesare closer theinterests of real children and in that sense to

242,Ferber,” at involved the of child535 U.S. Ferber distributionAshcroft,
Ferber, a458 U.S. at 751-52. Unlikepossession,not itspornography,

realm, norcase, possessionthe neither the real childprivatedistribution in
Seepossessorthe the views them.general public images; onlythe observes

Thus, imagesof morphed394 at 567. while distribution theseStanley, U.S.
children, mere does notpossessionthe interests of realmight implicate

the inharm to child. standard articulatedAccordingly, applyingcause the
defendant, narrowlytheFerber, Stanleyand to the statute is notAshcroft,

objectives.tailored to the State’s assertedachieve



695

(8thBach,The State cites United 2005),States v. 400 F.3d 622 Cir. cert.
denied, (2005),546 U.S. 901 in support of its thatposition these morphed
images may Bach,be criminalized. In “a of thephotograph head of a well

AC,known juvenile, was skillfully inserted onto the body young]of nude[a
boy so that the resulting depiction toappeared] be a of ACpicture

inengaging sexually explicit Bach,conduct with a knowing grin.” 400 F.3d
added).at 632 (emphasis The Eighth Circuit Court of Appeals found:

Although there is no contention that the nude body actually is
that of AC or that he was involved in productionthe of image,the
a lasting AC,record has been created of an identifiable minor
child, seemingly engaged in sexually explicit activity. He is thus
victimized every time the picture displayed.is Unlike ... virtual
child pornography or ... pornography using youthful looking

...,adults imagethis created an identifiable child victim of
sexual exploitation.

noted, however,Id. The Court that is not the typical“[t]his morphing case
in which an pictureinnocent of a child has been altered to thatappear the
child is inengaging sexually conduct,”explicit and that may“there well be
instances in which the [statute] violates the First Amendment.” Id. at 632

added).(emphasis
Bach is distinguishable First,for two Bach,reasons. in the defendant

challenged his conviction “for receipt of child pornography under [18
2252A(a)(2),”§U.S.C.] id. at added),629 (emphasis not possession of child

pornography, 2252A(a)(5).§see 18 U.S.C. A conviction under 18 U.S.C.
2252A(a)(2)§ requires that a person “knowingly orreceiveB distributeB

... child pornography [or material that contains child pornography] that
mailed,has been or shipped or intransported interstate or foreign

commerce by any means, including by 2252A(a)(2)computer.” §18 U.S.C.
added);(emphases Bach,see 400 F.3d at 630. Since these pictures do not

remain within the ofprivacy person’s home,a but instead disseminate into
commerce, the interests of real children arguably may be implicated in

Here,such cases. the defendant was not charged with receiving or
thedistributing images. I(c)-(f).649-A:3,See RSA Therefore, we do not

address whether we might reach the same result as Bach if presented with
a case involving the receipt or distribution of morphed images.

Second, unlike these morphed images, the Bach picture adepicted
young boynude engaged in sexually explicit activity. Bach, 400 F.3d at

Thus, Bach,632. in the creation of the photograph involved the use and
sexual exploitation of a real contrast,child. In the record here contains no
evidence indicating that ofany these morphed images depict similar
conduct by a real child. Accordingly, while mightwe reach a different
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Bach, one ofin this case constitutes thosewith the factspresentedresult if
ofthe childproscribing possessionof a statuteapplicationinstances where

the Amendment. Id.violates Firstpornography

1(e)649-A:3, thethat of RSA to defendant’sfinding applicationOur
to free is limited to theright speechhis First Amendmentconduct violates

case, chargedthe is with merewhere defendantparticularfacts of this
and necks of identifiabledepictthat headspossession morphed imagesof

bodies,naked and the nakedfemalesuperimposed uponminor females
in sexualengagingof actual childrendepict body partsbodies do not

reachthis do not the defendant’s overbreadthfinding,Given weactivity.
convictions are reversed.Accordingly, the defendant’schallenge.

Reversed.

J.,BRODERICK,C.J., concurred; Hicks, dissented.

IHICKS, J., dissenting. SupremeBecause believe that United States
the result reaches and Imajoritydo not thecompelCourt precedents

constitutionally criminalize the defendant’sthat the State maybelieve
Ithe in I dissent. wouldimages question, respectfullymere ofpossession

controlled the areimages possessed bythe and defendant “visualhold that
a in sexual asengaging activity” proscribed byof childrepresentation[s]

overbroad;(2007); andis not that itsfatallyRSA 649-A:3 that the statute
rights.the conduct violates no free speechto defendant’sapplicability

Coalition, 535First, v. Free U.S.SpeechI cannot conclude that Ashcroft
images(2002), morpheda that the defendant’s arecompels finding234

the United Statesunder the First Amendment toprotected speech
explicitly questionin the Court left thatpart open.Constitution because

of the Childchallenge provisionin did not therespondentsThe Ashcroft
(CPPA), §§ 2251 et seq.,Prevention Act of 1996 18 U.S.C.Pornography

242.Id. atmorphed images.that prohibits
Ashcroft, Kennedy explained:the in JusticeWriting majorityfor

2256(8)(C) a more commonprohibitsCPPA]the[ofSection
virtual known ascreating images,and lower tech means of

images,than creating originalRathercomputer morphing.
socan innocent of real children thatpicturesalterpornographers

activity. Althoughin sexualappear engagedthe children to be
the definition of virtual childimages fall withinmorphed may

the interests real children and arethey ofpornography, implicate
Ferber,in York v. 458images [Newin that sense closer to the

(1982)]. do not thischallenge provision,747 RespondentsU.S.
and do not consider it.we
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Id. I believe that this is theprecisely case left undecided by Ashcroft.
Moreover, view,in my much of dicta, and, such,and Ferber is asAshcroft
does not compel any result inparticular this case.

IAlthough believe that the majority correctly analyzes the Ferber
factors, I would draw thesimply opposite instance,conclusion. For the
Ferber recognizedCourt that States have a compelling interest “in
safeguarding the physical and psychological well-being of a minor.”
Ferber, omitted).458 U.S at 756-57(quotation I believe that this interest is
implicated when ofpictures identifiable real children are altered to make it

asappear though the children are inengaging activity.sexual The Ferber
Court noted legislativethe and professional opinion that “the use of
children as ofsubjects pornographic materials is harmful to the

emotional,physiological, and mental health of the child.” Id. at 758
added).(emphasis I believe that a child need not actually engage in the

sexual activity depicted in morphed child pornography to be a victim of
sexual exploitation. Bach, (8thSee United 622,States v. 400 Cir.),F.3d 632

denied, (2005)cert. 546 U.S. 901 (concluding imagethat thedepicting head
“AC,of an identifiable minor child” on the bodynude of an unidentified

boy in a sexually explicit pose, “created an [ie.,identifiable child victim
of sexual exploitation”).AC] I also believe that the State a compellinghas

interest in protecting children from such exploitation.
The Ferber Court noted that “[t]he distribution of andphotographs

films depicting sexual activity by juveniles is intrinsically related to the
sexual abuse of (1)children in at least two ways:” “the materials produced
are a permanent record of the children’s participation and the harm to the
child is exacerbated by circulation;” (2)their and “the distribution network
for child pornography must be closed if productionthe of material which
requires the sexual exploitation of children is to be effectively controlled.”
Ferber, 458 U.S. at 759. I acknowledge that the morphed images here do
not implicate these concerns as directly as the images at issue in Ferber—
images that the Court described as “speech that itself is theAshcroft

abuse,”record of sexual Ashcroft, 535 U.S. at 250. Because canthey be
produced from “innocent pictures children,”of real 242,atid. morphed
images do not require the sexual abuse of a child for their production.
Nevertheless, imagessuch producedo permanenta record of the

apparentchildren’s participation in Ferber,sexual activity. 458 U.S. atCf.
above,759. As discussed I believe that such images sexually exploit the

real child whose image is used and I find the conclusion inescapable that
“the harm to the child is exacerbated by their circulation.” Id. Additionally,
if one accepts the premise that morphed pornographic ofimages real
children exploit children,those it logically follows that the production of
such morphed images “requires the sexual exploitation of [those]
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children,” Thus, ofmorphed imagesI that actualpornographicid. believe
the second Ferber rationale.sufficiently implicatechildren

valuereasoningin the Court’s was that of“[t]heAnother factor Ferber
reproductionsand of childrenphotographiclivepermitting performances

modest, ifin is not de minimis.”engaged exceedinglylewd sexual conduct
exploitationthat of the of childrenpermittingId. at 762.1 believe the value

engagedto virtual of them inusing images depictionstheir createby
is de minimis at best.activitysexual

view,here; myall of obtain innot the Ferber factorsAdmittedly,
however, of fatal toof one or more the Ferber factors is notthe absence

is to warrantThe of those listed above sufficientprosecution. presencethis
theby defendant as childclassifying images possessed pornographythe

conclusion, IHavingthe of reached that wouldmeaningwithin Ferber.
Ohio, 495question squarelythat in fall within Osborne v.imageshold the

(1990), mayheldSupreme103 in which the Court that StatesU.S.
and of childpossession viewingcriminalize the mereconstitutionally

addition, using opinionsat 111. In the above-cited federalid.pornography,
Ball, 226, (1983),124 in thefor see State v. N.H. 233guidance only,

I that thecriminalizingof state would holdcontrolling precedent,absence
does theimagesmere of the at issue not violatepossessiondefendant’s

as-appliedI theAccordingly, rejectState Constitution. would defendant’s
hischallenge challenge.and reach facial

court’s of RSA 649-A:3 inarguesThe defendant that this construction
(1999), substantiallyCobb,v. N.H. renders that statuteState 143 638

Althoughthe of declaredreasoningoverbroad under AshcroftAshcroft.
unconstitutional, of thoseonlyof the CPPA the firstprovisionstwo

2256(8)(B), this That sectionsection is relevant to case.provisions,
film, video,“any including any photograph,visualprohibited depiction,

is,or or that orimage picture,orpicture, computer computer-generated
be, Ashcroft,in explicitto a minor conduct.”appears engaging sexuallyof

2256(8)(B)omitted). In thatconcludingU.S. at 241 section(quotations535
overbroad, “[b]ythe thatunconstitutionally Court declaredwas

child,that does an thedepictchild not actualprohibiting pornography
240.goes beyondstatute New York v. Ferber.” Id. at

Cobb,in court “construed 649-[RSAThe defendant contends that this
anyto that did not involve actualrepresentationsextend to visualA:3]

The followingchild in sexual defendant cites theengaging activity.”
language:

statutory representationThere that the visualrequirementis no
Furthermore, littleinvolve the use of an actual child. we see

materialsexually explicitdistinction betweenmeaningful
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andproduced through the use of an actual child such material
gives throughthat the of theappearance having producedbeen

use of an actual child.

Cobb, (citations omitted).143N.H. at 644
however,concluded,the the thesimilarlyAs trial court defendant takes

The arguedstatement out of context. defendant in Cobb that the statute
not applydid to his because no children were used in“photographs sexual

in toorder create them.” This court’sperformances response,Id.
therefore, the in a performance.was focused “use” of a child sexualupon
Thus, child,”in did use ofsaying that the statute not “the an actualrequire
id., the court held that the statute did that a actuallynot childrequire

view,in activity depicted.the sexual In thatengage my statement was not
to depictedintended decide whether or not the mustchild be an actual

child, as questionthat was not before the court.
IBecause with the Stateagree that RSA 649-A:3 can be toconstrued

children,toapply only images of real I hold that thewould statute is not
unconstitutionally 649-A:3, I,overbroad. RSA in relevantprovides, part,

(e)aperson guilty felony“[a]that is of if such ...person buys,Knowingly
procures, possesses, or controls any representationvisual of a child

in sexualengaging activity.” “Child” is defined mean “any personto under
age 649-A:2, (2007) added).the of 16 years.” RSA I (emphasis I conclude

construing “person” 649-A:2, I,that the word in RSA to mean a real
andperson, the word “child” in child,RSA 649-A:3 to mean a real ais

permissible interpretation Simone,of the statute. Commonwealth v.Cf.
03-0986, 22994238, *15, (Va. 2003)No. 2003 WL at Cir. 12,*14 Ct. Nov.

(concluding that plain language of statute “confines its toapplication
images utilizing actual children” where specifically“[t]he statute requires

thethat material at issue utilize or subjecthave as a ‘person’”).its
649-A:2,1,RSAWhen an child,is construed to refer to actual RSA 649-

does notA:3 reach the “virtual” at issue inpornography imagesAshcroft:
lookthat like real children but that whollyare in computer-generated.fact

Ashcroft,, addition,See 535 U.S. at 241. In because is specifically“[c]hild”
to mean I,defined a under“person age years,” 649-A:2,the of 16 RSA

RSA 649-A:3 images are,covers ofonly persons fact,actual who in under
ofyears agesixteen and does not reach that ofimages appear to be

are,children but that in reality, of young-looking adults. v.StateCf.
(Minn. 2003)Fingal, 420, (“‘Minor’666 N.W.2d 424 Ct. isApp. [indefined

‘any personstatute]the as under the age of 18.’If the sexual performance
not, fact,does indepicted 18,involve a theperson ageunder of possession

of the depiction construction,is not underprohibited.”). thisAccordingly,
649-A:3RSA would not suffer the thatinfirmities rendered section
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2256(8)(B) unconstitutionally,substantially,of and thereforethe CPPA
425id. atOther have reached similar conclusions. Seeoverbroad. courts

childprohibiting pornography requiresthat a statute(concluding where
minor, a virtualmust be an identifiable notvisual ofdepictionthat “[t]he

894,Ashcroft); Tooley,v. 872 N.E.2dchild,” the with Statecompliesstatute
2007)(Ohio that of realpornography imageschild uses(“[M]orphed907

of virtualbyis the definition protectedchildren ... not covered Ashcroft
(2008). hold,denied, I912 also128 S. Ct. wouldpornography.”),child cert.

Ball, N.H.only, 124opinions guidancethe federal for seeusing above-cited
(1983), of state that RSA 649-A:3controlling precedent,in the absence233

the State Constitution.fatallyis not overbroad under
ofalleges insufficiencyto convictionchallengeThe final hisdefendant’s

conditioned, however, thischallenge expressly uponisthe evidence. That
RSA 649-by construingthe constitutional issueshavingcourt “resolve[d]

IAsso it does not reach conduct.”narrowly [the defendant’s]A:3 that
finalstatute, I reach theso the would not defendant’swould not construe

trial denial of theupholdI would the court’sargument. Accordingly,
and affirm the result below.defendant’s motions
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