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uponto him. He reliesdepartment givetherequiredConstitution
96, 99 (1980),120 and v. TownRye, SavageCarbonneau v. Town N.H. ofof

(1980), and409,120 N.H. 411 for this Both Carbonneauproposition.Rye,
I, itsunder Part Article 1 to assistSavage obligationconcern a town’s

Carbonneau, PartIn the town of its underobligationcitizens. we reminded
I, 1 citizens in for andapplying permitsArticle assist its certainto

Carbonneau, In that suchSavage,See 120 N.H. at 99. we ruledapprovals.
only“notinforming applicants approvalfor subdivisionassistance includes

acceptabletheir are also whethersubstantivelywhether butapplications
case didare in order.” 120 N.H. at 411. In neitherthey technically Savage,

in thispetitionerthe rule the advocatesadopt appeal.we broad
nopetitioner greaterBecause Federal Constitution offers thethe

circumstances, the underthese we reach same conclusionprotection under
(1999).419, 424v. 143 N.H.Douglas Douglas,constitutions. Seeboth

Affirmed.
Galway JJ.,Dalianis, Duggan, Hicks,and concurred.
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(Ann Rice,M.attorney general attorneyA. associateKelly Ayotte,
theon and for State.general, orally),the brief

orally,on the brief and for theLondonderry,Paul J. ofGarrity,
defendant.

Abram,DUGGAN, defendant, imposedthe sentenceappealsJ. The Scott
J.)(McGuire, our in Stateuponthe Trial remand from decision v.by Court

(2006).Abram, and153 619 vacate remand.N.H. We
2004, thedispute.facts are not in In defendant wasThe relevant

by aggravatedof counts of felonious sexualjury twenty-oneconvicted a
assault, (2007), ofendangeringfour counts of the welfare aRSA 632-A:2

lewdness,child, (2007), of andexposureRSA and one count indecent639:3
(2007).645:1RSA

2004, the to an25,June the trial court sentenced defendantOn
in cumulativeprison.one hundred the state Thisaggregate fifty yearsto

(1) ten for threetwenty-yearof: concurrent to termssentence consisted
(indictment 03-S-151),nos. which were to runthrough03-S-149convictions

(2)to; ten to terms for threetwenty-yearconsecutive concurrent
(indictment 03-S-1079, 04-S-323),nos. and which wereconvictions 04-S-322

(3)to; ten for threetwenty-yearrun concurrent to termsto consecutive
(indictment 03-S-143, 03-S-146),nos. 03-S-144 and which wereconvictions

(4)to; ten terms for threetwenty-yearto run consecutive concurrent to
(indictment 03-S-142), tonos. which were runthroughconvictions 03-S-140

(5)to; ten to terms for ninetwenty-yearconcurrentconsecutive
(indictment throughnos. 03-S-135 03-S-137 and 03-S-1070convictions

03-S-1075). convictions, theremainingFor the defendant wasthrough
(1) to seven-yearas concurrent three-and-a-half termssentenced follows:

04-S-324,03-S-1080,03-S-1081, tonumbered 03-S-1082andfor indictments
forconcurrently with the sentences indictments 03-S-imposedbe served

(2)03-S-137;and months for indictment number 03-S-through135 twelve
for1076, concurrently imposedwith the sentencesalso to be served

throughindictments 03-S-135 03-S-137.
to thisthe defendant his convictionsFollowing sentencing, appealed

court, the him should have been severedcharges againstthatarguing
Ramos, (2003), fromthey149 118 because arose threeunder State v. N.H.

Abram, at 623. withagreedof conduct. 153 N.H. We“unrelated” courses
had several of thejoinedthe trial court improperlythe defendant that

the on nine indictments:reversed convictionscharges, consequentlyand
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03-S-140, 03-S-141, 03-S-142, 03-S-149, 03-S-150, 03-S-1070,03-S-151,nos.
However,03-S-1074 and 03-S-1075. Id. 630. ofupheldat we the remainder

the at 626. Accordingly,defendant’s convictions. Id. our mandate stated
that the part; part;“[a]ffirmedcase was in reversed in and remanded.” Id.
at 633.

Our of nine of intwenty-onereversal the convictions caused a break the
sequences byof sentences theimposed Specifically,trial court. because all
of the convictions one of the tounderlying twenty-yearten sentences
(indictment 03-S-142) reversed,throughnos. 03-S-140 had been another

(indictment 03-S-143,ten to twenty-year sentence nos. and 03-S-03-S-144
146) was addition,consecutive to a non-existent term. In all of the

underlyingconvictions another of the ten to twenty-year sentences
(indictment 03-S-151)throughnos. 03-S-149 partieswere reversed. Both

remand,therefore agreed, upon that some resentencing requiredwas to
alleviate this defect.

State, however,The thatrequested the trial court further andgo
chargesrestructure its sentence on the affirmed so that the defendant

would imprisoned“remain for the ofperiodsame time originallyas
sentenced, years.” contrast,a minimum of [fifty] The defendant inargued,
that the trial court could the solelyamend sentence to the inremedy gap

above,notedsentencing permittedbut was not otherwise to resentence
him on the affirmed Ifconvictions. the court had amended the assentence
the requested,defendant the termresulting of incarceration would have
been thirty sixty years.to

18, 2006,On December the trial court effectively reinstated its original
fifty to one hundred-year sentence. It did by dividingso the convictions

(indictmenttied to one ten twenty-year 03-S-135, 03-S-136,to term nos. OS-
S-137, 03-S-1071, 03-S-1073)03-S-1072 and into two ten twenty-yearto
terms and making consecutive,those terms and dividing the convictions

(indictmenttied to another ten to 03-S-143,termtwenty-year nos. 03-S-144
03-S-146)and into two ten twenty-yearto terms and those termsmaking

supportconsecutive. In of imposeits decision to the periodsame of
incarceration as was toimposed prior the defendant’s successful appeal,
the trial court stated as follows:

had ongoing[T]his abuse been for years.two The acts that
reversed,occurred werethat those convictions occurred within

convictions,two of allmonths of the other so that it would not
have in my sentencing. same,mattered is theMy view [thethat

is dangerousvery person,defendant] [a] that he committed
heinous against time,acts children longthese over a period of
and that he’s very todangerous communitythe ofregardless
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I want himSo for those reasonsthose other nonconvictions [sic].
prison.of time into the same amountspend

the erred for two reasons:arguesthe that courtOn defendantappeal,
court, him on the affirmedFirst, resentencingthe trial inhe contends that

Second, hein Abram.convictions, scopethe of the mandatebeyondwent
process rightshis dueinfringed uponthe trial conductargues that court’s

Constitution, theI, Hampshirethe andPart Article 15 of Newunder both
Constitution. WeAmendments to the United StatesFifth and Fourteenth

turn.argumentaddress each in

ScopeI. the Mandateof

that, issuesanyAbram did not addressThe defendant contends because
sentence, authority tothe court was withouthis trialconcerning

Instead,chargesthe affirmed remand.uponrestructure his sentence on
toauthoritylimited the trial court’sthe our mandatedefendant asserts

disagree.in Wechargesa retrial on the reversed Abram.ordering

the of anbya court is bound mandateAs a trialgeneral proposition,
Johnson, 741, 744v. 759 N.E.2dcourt on remand. Johnsonappellate

(Mass. (2007); In2001); §Error 1137 see alsoAppealCt. 5 C.J.S. andApp.
247, (1895). all,Co., the& U.S. 255 Afterre Fork Tool 160Sanford

court,the tothe notice of action of directedappellate“‘mandate’ is official
below,... to have thedirecting appellatethe lower courtthe court and

and 5 Jur. 2dobeyed, executed.” Am.judgment duly recognized,court’s
(2007). It a that a trial court is§ followsAppellate Review 725 fortiori

mandate,” Marriagethe the In re“act[ing] scope ofbeyondbarred from of
it,1094, (Ill. 2002), orLudwinski, “varying]1098 Ct. orApp.769 N.E.2d

execution,”any than Wal-Martexamining] purposeit for otherjudicially
2004)(Ark.249, 252156 S.W.3dStores Bank TrustRegions Dept.,v.

omitted); §supraalso 5 C.J.S. 1129.(quotation see
commands, the courtHowever, in what the mandateascertaining “[trial]

vacuum, the of theopinionthe in a but rather hasneed not read mandate
it____In maythe examine theway,to aid this courtappellate [trial]court

to the ofmeaningin order discernappellate opinionrationale of an
Indeed,§2d 731. it isAm. Jur. suprain the court’s mandate.” 5language

remand____[are] inin trial court on“[proceedingsthat thenecessary
the resultappellateof the court andaccordance with both the mandate

Id.; R.T.P.opinion.” Scarboroughin the see v.appellatecontemplated
Co.,(1980);Inc., 707, Liberty Ins.709 Frost v. Mut.Enterprises, 120 N.H.

banc).(Mo. 1991) (en302, 304-05813 S.W.2d
reason, is framed aspresented properlyissue moreFor that the

Abram, toto, the trial court ofinopinionwhether our in read divested
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authority to resentence the defendant on the affirmed We do notcharges.
Abram,believe did.that it reversed the enumerated convictions and

Abram, 629-30,affirmed the 153 at Neitherremaining ones. N.H. 633. the
opinion nor the mandate the sentencing.addressed issue of

In thatarguing the trial court was nevertheless in error because
mandate,”“wasresentencing simply not authorized the the defendantby

fails to the of theappreciate breadth trial court’s discretion. aGenerally,
trial uponcourt is free to “take justiceremand such action as law and may

therequire under as notlongcircumstances as it is inconsistent with the
mandate judgment appellate §and of the 5 supracourt.” C.J.S. 1136. We
therefore thereject implicitdefendant’s argument that trial courts are
only topermitted engage in acts authorizedexpressly by the mandate.

courts,“Flexibility necessaryis for trial reviewingwhen decisions on
remand, judgments Thus,§as are notappellate self-executing.” Id. 1130.

Abram,because our in neither noropinion expressly barred theimplicitly
trial court from theresentencing defendant on the charges,affirmed we
reject the defendant’s argument that the trial court beyondwent the scope
of the mandate.

II. Due Process

that,The arguesdefendant innext resentencing on the affirmed
charges, the court I,trial violated his due process rights under Part Article
15 of Constitution,the HampshireNew theand Fifth and Fourteenth

Constitution,Amendments to the United First,States in two ways.distinct
he thecontends that trial court’s second sentence effectivelyis more

and, thus,severe than the first is presumptively Seevindictive. State v.
267, (1986).Goding, 128 N.H. 271 Second, he asserts that the trial court

him,failed to warn at the initial sentencing hearing, that his sentence could
later be (2005).amended. See State LeCouffe, 148, 152v. 152N.H.

In theanalyzing claims,due processdefendant’s we look first to the
New Hampshire Constitution, Marti,State 608, 611(1999),v. 143N.H. and
cite of the“decisions United States Supreme jurisdictionsCourt and other

foronly the ofpurpose our Stateaiding constitutional analysis,” State v.
Cannuli, 149, (1998)N.H. omitted).143 151 (quotation Moreover,

I,“[b]ecause Part Article 15 theof New Hampshire Constitution is at least
as protective theof rightsdefendant’s as the Due Process Clause of the
Fourteenth Amendment .... we not engage[need] in a separate federal

Marti,analysis.” (citations omitted).143 N.H. 611at “Because this issue
poses a ofquestion law,constitutional we itreview de novo.” In the Matter

Berg (2005).& 152Berg, 658,N.H. 661of
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As court has oftenfirst contention. thisturn to the defendant’sWe
statutoryto hispursueof offense is entitledstated, “a convicted anperson

bythe will retaliatethat Stateappeal] apprehensionwithoutright a[nto
the acts originallya for samepenaltyto heavierattempting impose...

(1980).112, 115-16 thisKoski, recognition120 In ofState v. N.H.charged.”
chargeoranythat increased sentenceprocess requiresright, “[d]ue

orjudicial prosecutorialnot be the result ofimposed on retrial
Moreover, “free128 at in order toN.H. 271.Goding,vindictiveness.”

on ofretaliatory partmotivation theapprehensionof of suchdefendants
Goodwin, 368,U.S.court,]” States 457 376[sentencingthe United v.

aCourt that whenever(1982), SupremeUnited has “concludedthe States
trial,after a newupona severe a defendantjudge more sentenceimposes

or else adoing affirmatively appear”for so mustthe reasons his
Pearce,arise. v. 395of will North Carolinavindictivenesspresumption
Smith,v. 490711, 726(1969), grounds byon other AlabamaU.S. overruled

(1989).U.S. 794

not in case“everyof vindictiveness does arisepresumptionThis
a on retrial.” Statereceives sentencehigherwhere a convicted defendant

omitted).(1991) Rather,Hurlburt, 143, it135 147 (quotationv. N.H.
is “a likelihood ofonlyin situations where there realisticapplies those

omitted).Goodwin, The(quotationU.S. atVindictiveness’.” 457 375
instance,where, for theinapplicablehas thus heldbeenpresumption

a courtfollowing trial de novo in a two-tieredimposedsecond sentence was
65, (1988), the disparate131 66 and whereLandry,State v. N.H.system,

Hurlburt, at135 N.H.by judges,were two differentimposedsentences
147.

where, here, increasedthe defendant’s sentence has beenBut as
there is forby sentencing greater potentialthe sameupon judge,remand

cases,In who at bothsentencing judge presides“thevindictiveness. such
roughlyto in context of the sameexpected operatetrials can be the

trial as he after the first.”considerations after the second doessentencing
Smith, Accordingly,v. 490 U.S. at 802.Alabama

froma more severe sentence thea defendant receives[w]hen
judicialappeal,on retrial aftersentencing judgesame

the reasonsjudgeunless the statespresumedvindictiveness is
record,the and those reasons arethe sentence onfor increased

identifiable conduct onobjective concerningon informationbased
originalthe time of theoccurringof the defendantpartthe after

sentencing procedure.

128N.H. at 271.Goding,
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then, we theInitially must determine whether trial court’s
modification of a forsentencingthe terms resulted in harsher sentence the

State that notdefendant. Id. The asserts the second sentence is more
periodsevere because the of incarceration is theimposed following appeal

However,imposed followingsame as the trial.period determining“[i]n
first,whether the second sentence is harsher than the we look not at the

of thelengthtechnical sentence but at overall onimpact [theits
(9th 1981).Williams, 644,United States v. 651 F.2d 647 Cir.defendant].”

case,this initially twenty-yearIn the defendant received three ten to
remand,sentences on the convictions affirmed in theUponAbram. trial

bycourt increased these of thesevering twenty-yearsentences two ten to
sentences,sentences into additional to twenty-year makingtwo ten and all

of the new run theconsecutively.terms Such a modification had overall
ofimpact increasing the sentences on the whichcharges,affirmed is

sufficiently Macumber,harsher for due process purposes. See State v. 582
162, 168-69(Ariz. 1978)P.2d (holding that the conversion of two concurrent

life intosentences two consecutive life sentences was an increase in
Pearce);thepunishment warranting presumption of vindictiveness under

96, (1992).Huot,State v. 136N.H. 99-101cf.

determined the secondHaving that sentence is more thansevere the
first, we to profferedturn next the rationale by supportthe trial court in of

Williams,sentence. above,its See 651 F.2d at 647.As noted the trial court
stated that it imposing because,was the same regardlesssentence of the
reversal of over third of convictions,a the defendant’s its the[wa]s“view
same, that veryis dangerous person.”[the defendant] to[a] Distilled its
essence, justification merelythis is a reiteration of the trial court’s belief
that the defendant’s character and conduct warrant a severe punishment.
It is not justificationa on objective“based information concerning
identifiable conduct on the of thepart occurringdefendant the timeafter
of the original sentencing procedure.” Goding, Indeed,128N.H. at 271. the
trial court to anyfailed reference conduct theoccurring after initial
sentencing procedure. We agreethus with the defendant that a
presumption law,of vindictiveness arises in bythis case operation of and
that he is required presentnot to evidence of actual vindictiveness to

(“whereonprevail U.S., 559, (1984)his claim. See v.Wasman 468 U.S. 569
the presumption applies, the sentencing authority ... rebutmust the

anpresumption that vindictiveness;increased sentence ... resulted from
where the presumption does not apply, the defendant must affirmatively

vindictiveness”).prove actual
The State’s brief fails to topoint any new lightevidence that came to

subsequent to imposition of the first andsentence which thejustifies
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Instead, tourges adoptthe State usin the defendant’s sentence.increase
appliedwhich has been in similar“sentencingthe doctrinepackage”

Shue, F.2dSee, States v. 825e.g.,some federal courts. Unitedbysituations
(7th denied, (1987);1111, 1987), 956 Unitedcert. 484 U.S.1113-14 Cir.

(9th690, 1997);Handa, States v.122 F.3d 692 Cir. UnitedStates v.
1999).(D.C.558, “sentencingto theTownsend, 178 F.3d 567 Cir. Pursuant

is“when apresumefederal courts that defendantprinciple, thepackage”
indictment, thatstrongthere a likelihoodfound on a ismulticountguilty

thea in the sentences onthe court craft whichdispositiondistrict will
Townsend, 567an 178 F.3d atplan.”counts form of overallpartvarious

omitted). mind,in have heldthis several federal courts(quotation With
vacated, “theof areor counts a “bundled” sentencethat when one more

theby resentencingthemay packagedistrict ‘rebundle’court[federal]
original“in order effectuate itson the tochargesdefendant” affirmed

(7th723, Cir.Binford,intent.” States v. 108 F.3d 728sentencing United
1997) omitted).(quotation

issue, onlythis the other stateswe have never consideredAlthough
“sentencingfederal doctrineadopt package”which been to theurgedhave

(Nev. 2007);State, 975,170 P.3d 979have to do so. See Wilson v.declined
(Ohio 2006). instance, Wilson,824, aSaxon, For inState 846 N.E.2d 827v.

one,presentwith the the defendantstrikingcase that shares similarities
childa four of ofby jury productionhad convicted of countsbeen

Wilson,possessionof of child pornography.and four countspornography
of theCourt reversed threeSupreme170 at 976. After the NevadaP.3d

byoriginaldistrict altered its sentencecharges, the courtproduction
andon each affirmed convictionpossessionthe sentencesincreasing

concurrently,of asconsecutively,run insteadmaking those sentences
that the districtappealed, arguingThe defendantoriginally specified. Id.

theagainst by increasingdoubleright jeopardycourt had violated his
State,Theto Id. at 976-77.sentences tied the affirmed convictions.

reversal, v.Dolbyseepresent pointedthat case law towardsrecognizing
(Nev.State, 1990), adoptthe court should388, arguedP.2d 389 that787

Wilson, P.3d atand affirm. 170package”the doctrine“sentencingfederal
977.

andCourt declined the State’s invitationThe Nevada Supreme
packagethe sentencingId. at 977-80. The court reasoned thatreversed.

sentencingfederal law” for severaladaptedis to“uniquelydoctrine
reasons, principal beingthe one that:

the determinatecomplementedtothe doctrine haveappears
Sentencingof the Federal Guidelines’sentencing goals

sentencingthat aregime. regime,Underpreviously mandatory
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predicated level,was on offense“package” partly a base which
Thus,the applicable range. partiallydetermined Guidelines

a onoverturning appeal unravelingconviction risked the
and, effect,the base levelcomputations underlying offense in

case,“unbundling” sentencing package.the In such a the
resentencing requiredcourt was to the baserecompute offense

in lightlevel of the remaining counts and revise the entire
sentencing package accordingly.

(citations omitted). Because,979Id. at in “the Statepart, arguetofail[ed]
sentencingthat ... in Nevada reached ofha[d] somehow extremes

analogous law,”to federal thecomplexity sentencing court held that the
forpredicates the doctrine inadopting sentencing package did not exist
Id.that state. at 980.

Similarly, Saxon,in Ohio Supremethe toaccepted jurisdictionCourt
determine, effect,in thewhether doctrine insentencing package applied

Saxon,Ohio. 846 N.E.2d at 827. In question,this the firstresolving court
acknowledged that the rationale for the doctrine “makes good sense when
considering the many multicount sentencingand interrelated
enhancements considered and used by federal thejudges applying Federal

But,Sentencing Id. itGuidelines.” determined that the inrationale “fails
whereOhio there is no potential for an in theerror sentence onefor

permeateoffense to ...the ofgroup sentences” because the state’s
...“felony-sentencing scheme is designed to focus the onjudge’s attention

one offense at a time.” Id. at 827-28.The court thus reversed the trial court
and held that sentencing-package“[t]he doctrine has no applicability to

sentencingOhio 828.laws.” Id. at
agreeWe with theWilson that sentencing package doctrine uniquelyis

toadapted sentencing Wilson,federal law. Moreover,170 atP.3d 979. as in
Saxon, our rubric lackssentencing the justifiesinterrelatedness that

of the theapplication Saxon,doctrine in federal realm. 846 827-N.E.2d at
28.

that,But we inalso believe addition theto concerns espoused by
Saxon,the courts in Wilson and public policy considerations militate

against adopting sentencingthe package doctrine in this State. The
promotesdoctrine a rule thatblanket affords trial courts the todiscretion

resentence all who happen convictions,defendants to have multicount
ofregardless whether the individual charges are actually interrelated.
risk, therefore,There is a that the doctrine could permit vindictively-­

motivated sentences under the guise of procedural necessity. Such
coulddiscretion chill defendants in theirexercising right to andappeal

prevent meritorious claims from being litigated. Because we abelieve such
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sought toharm Pearce and its progenyis the thatchilling preciselyeffect
invitation to724-25,at decline the State’sPearce, U.S. weprevent, see 395

at this time. See v.doctrinesentencing packagetheadopt California
(1983) (“States greaterfree992, provideare toRamos, U.S. 1014463

the Constitutionthan Federaljustice systemin their criminalprotections
has to rebut thebecause the State failedAccordingly,requires.”).

thevindictiveness, bythe trialimposedwe vacate sentenceofpresumption
consistent withresentencing proceedingsor othercourt and remand for

conclusion,In of this we needlightin Abram.and ouropinion opinionthis
argument.remainingthe defendant’snot address

remanded.Sentence vacated and

GalwayDalianis, Hicks, JJ., concurred.Broderick, C.J., andand
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