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(.Nicholas Cort, attorneyattorney assistantKelly Ayotte, generalA.
orally),on the for the State.brief andgeneral,

Johnson, defender, Concord, thechief of onChristopher appellateM.
orally,and the defendant.brief for

(Smukler, J.),DUGGAN, in thejury SuperiorJ. a trial the CourtAfter
defendant, Jenot, sexualDouglas aggravatedwas convicted of felonious

(AFSA) 632-A.-2,Iby taking.unauthorized See RSAand theftassault
(2007).2008); 637:3,1 convictions, thatarguinghisappealsRSA He(Supp.

Hethe trial reversal.day requiresof the from first oftranscriptthe loss
him ain barring presentingthat the trial court erred fromarguesalso

403.Hampshireof his to New Rule of Evidencetestimony pursuantportion
affirm.We

2004,22,undisputed.trial are largely AprilThe facts as adduced at On
a.m., defendant, cousin, Goupil,along Stephen4:00 the with hisaround

inside, hitapartment theyin Laconia. Onceforcibly entered the victim’s
knife to her to make herGoupilthe victim. also held a throatpunchedand

head andscreaming. tied a bra around her as astop Goupil blindfold
sexuallyapartment, Goupilher. After men searched hergagged both

her. He told the defendant it was his turn. The defendantassaulted then
the testifiedthe victim twice. The defendant and victim bothpenetrated

the direction.place Goupil’sthat most of events took at
trial, Goupilhim heattorney whyAt the asked would dowhatdefendant’s

‘Well, happenedthatresponded, somethinghim to do. The defendanttold
him sayingI was ofyounger,us when I was and ... afraidbetween

hisWheneverybody. quite embarrassing.”about it to It’ssomething
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him what the In anattorney happened, objected.asked had State offer of
proof, Goupilthe defense stated that the defendant would that hadtestify

himsexually theytwice were “andyounger, prettyassaulted when he’s
much held histhingthis whole over his head entire life.”The State renewed

objectionits groundon the that it was not relevant and was overly
prejudicial purebecause “it’s a for with thestraight play sympathy jury.”

The trial excluded testimonycourt the because its effectprejudicial
substantially outweighed probativeits value. The court reasoned that “he

objectstill has the for accomplice liability]conscious of assisting[needed
the crime to succeed even if . . emotionally Any. he doesn’t like it.”
argument will, reasoned,doingthat he was it his theagainst gocourt would

duress,to defense withonly applies bodily“[a]nd [that] threat of imminent
injury or death ...”

conviction,After the appealeddefendant courthis the trial discovered
that the audio forrecording daythe first of trial did anynot contain of that
day’s proceedings. Attempts to orretrieve reconstruct the data from the
court’s computer were unsuccessful. The trial court notified this court of

problemthe asked partiesand we the to submit discussingmemoranda the
appropriate remedy. We then the trial compileordered court to a recon-
structed in lieu ofrecord an official transcript. The reconstructed record
contains testimony trial,the of from Goupil’switnesses the court monitor’s

notes,log notes,attorneys’the trial the transcriptand from the reconstruc-
tion hearing.

(1)On appeal, the defendant arguments:makes two the loss of the first
(2)day’s trial;arequiresrecord new and the court erred in excluding

evidence that hadGoupil sexually assaulted the defendant when they were
younger.

We first the argumentaddress defendant’s theconcerning incomplete
record. He thatargues we the inadopt Selva,should rule States v.United

(5th 1977),559 F.2d 1303 Cir. that,where the Fifth heldCircuit when a
criminal defendant is represented appeal byon othercounsel than the
attorney at trial a significantand substantial ofportionand the record is
absent, Selva,a required.new trial is 559 F.2d. at The1306. defendant
argues that he appellate counsel,because obtained new he was denied the
ability to review the record for plain error. The State thatresponds Selva
represents minoritya view among federal circuits and we should theadopt

byrule propounded "virtually circuit, ie.,every other that the defendant
must prejudiceshow specific to his theappeal resulting incomplete-from
ness of the record.

We theagree with State. We the reasoningfind of the First Circuit to
persuasive:be
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impor-of particularan record isrecognize adequatethat[W]e
However, the mereappeal.is retained ontance when new counsel

appealcounsel hishas retained new forfact that [the defendant]
any wayin relieve ofby [him]reversal nordoes not itself warrant

To“specific hold otherwiseprejudice.”his burden demonstrateto
toencouragingincentive of defendantscreate the perversewould

wheneverappellateand seek new counseldismiss trial counsel
a trialsufficiency transcript.over the ofquestions arise

2002)(1st90, citationsSmith, (quotations,Cir.v. 292 F.3d 98United States
(2003). Indeed,denied, mostomitted), 933cert. 538 U.S.and brackets

Weisser,See, 417States v.disagree e.g.,circuits with Selva. Unitedfederal
(2d denied,336, Cir.), (2005); v.cert. 546 U.S. 971 United StatesF.3d 342

(10th denied, (2001);881, Cir.), 534 915Haber, 251 cert. U.S.F.3d 890
(4th denied,532, 537 1999), 529v. 191F.3d Cir. cert.Huggins,StatesUnited

(8th436, 1999);(2000); v. 167 F.3d 438 Cir.Kelly,1112 StatesU.S. United
(D.C. 1995),Carrazana, 1339, cert.v. 70 F.3d 1343-44 Cir.United States

(3ddenied, (1996); Sierra, 123, 1261147 v. 981 F.2d517 U.S. United States
Antoine,(1993);1992), denied, 967 v. 906cert. 508 U.S. United StatesCir.

(9th (1990);1379, 1381 Cir.), denied, 963 StatesF.2d cert. 498 U.S. United
(6th denied,Gallo, 1504, 1985), cert. 475 1017763 1530 Cir. U.S.v. F.2d

(1986).

in appealthe raised ofOnly one of the issues defendant his notice
—dayto the first trial whether he renewed hispertained events on of

pretriala at voir The issue of andpublicitymotion for of venue dire.change
Theof first in chambers before voir dire.changea venue was addressed

a theimpanel jury,and trial decided to to but allowedparties judge try
objection at if unable to To obtain adefendant to renew his voir dire do so.

venue, jury byof must that the so taintedchange provethe defendant was
in theimpartialthat he could not obtain a fair and trialpretrial publicity

(1981).301,Sullivan,in 121 In ancounty question. State v. N.H. 303
attorney,the trial he he did notbyaffidavit submitted defendant’s stated

saythe motion. The affidavit did not that defense counsel believedrenew
issue; to the motionthat there was a meritorious thus the failure renew

apparentcounsel’s conclusion that he had obtaineddemonstrates defense
639, 652, denied,Smart, 510v. 136 N.H. cert.impartial jury.an See State

(1993). defendant, therefore, anyhas not shown actualU.S. 517 The
to hisprejudice appeal.

that erred inargument,turn defendant’s the courtWe now to the second
proffered testimony. argues profferedhis The defendant that hisexcluding

401Hampshireunder Rules of Evidencetestimony was admissible New
court’sThe of a matter within the trialadmissibilityand 403. evidence is
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(2003).514,broad 149 N.H. 518 will notDiNapoli,discretion. State v. We
rulings admissibilityoverturn the trial court’s on of evidence topursuant

and 403 an of State v.Rules 401 absent unsustainable exercise discretion.
(2002).Hall, 671,N.H. the burden demon­148 675 The defendant has of

the orstrating ruling clearlythat trial court’s was untenable unreasonable
(2007).Brum, 408,to prejudicethe of his case. State v. 155 N.H. 413 We

lightin andprevailing party,view the evidence the most favorable to the
Stearns, 475,apply the rules of relevance. v. 130 N.H. 486logical State

(1988).

“anyif it maketendencyEvidence is relevant has to the existence of
any consequencefact that is of of theto the determination action more
probable probableor less than it would be without N.H. R.the evidence.”

if“mayEv. 401. Evidence that is relevant be its probativeexcluded value
substantially outweighed byis the of unfair R.danger prejudice.” N.H. Ev.

403.

prejudicialEvidence is if itsunfairly primary or effect ispurpose
horror,to to aappeal jury’s sympathies, arouse its sense of

its toprovoke punish,instinct oftriggeror other mainsprings
mayhuman action that jurycause a to base its ondecision

something other than the inpropositionsestablished the case.
not,prejudice course,Unfair ofis mere to object-detriment [the

case],ing party’s in which sense all evidence offered ... is meant
prejudicial. Rather,to be the prejudice required to predicate

tendencyreversible error is an undue ato induce decision on...
basis,impropersome commonly one that emotionallyis charged.

omitted).149DiNapoli, (quotationN.H. at 518
The defendant argues that the trial court incorrectly weighed the

probative value of his proffered testimony. evidence,In weighing the the
trial court stated: closest I inthing“[T]he could come to thinkingterms of
about probative value was the common law defense Inof duress .... this
case, given the offer proof,of there nowas imminent threat of death or

bodily injury____”serious The trial court therefore concluded the evidence
had probativelimited value. The defendant then argued that the evidence

probativewas as to purposehis accomplice.as an The trial judge stated:
“The fact... he was afraid or under the influence theof principal... how

— mean,does that Iaffect he still the objecthas of assistingconscious the
crime to succeed even if.. . emotionally he doesn’t like it.”

The defendant thatargues analyzedthe trial court the probative ofvalue
his proffered as to atestimony duress defense not inbut relation to

liability. Inaccomplice particular, argueshe that the evidence would show
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Rather, histo make the crime succeed.did have the purposethat he not
in hisembarrassinganof incidentto avoid revelationonly purpose was

succeeded, the defen-or not the crimerelationship Goupil. Whetherwith
anythatrespondsactions. The Stateirrelevant to hisargues,dant was
bysubstantially outweighedhadmaythe evidence have wasvalueprobative

Furthermore, that of theargues regardlessthe Stateprejudice.undueits
facilitatinghe the ofGoupil, purposefor still hadaidingmotivedefendant’s

of the offense.the commission

that his motive to avoid shamereject argumentthe defendant’sWe
the crime succeed.purpose makingthat not act with the ofmeans he did

(2007)626:8, the haveliability requiresIII defendant(accompliceSee RSA
offense). “Athe of thefacilitatingor commissionpurpose promotingthe of

to the resultobjectacts ... when his conscious is causeperson purposely
11(a)626:2,element.”engage comprisesin the conduct that the RSAor

(2007). trial the that thesupportsThe adduced at conclusionevidence
the victim. offhispenetratingwith the of He tookpurposedefendant acted

clothes, her, Regardlesswith and her twice. ofgot penetratedonto the bed
acted, objectthewhy penetratinghe he had conscious of the victim.

lesserprevailed,If it would create aargumentthe defendant’s
of in As theaccomplice liability.for the defense duress cases ofstandard

indicated, appliesthe duress “whereonlytrial court common law defense of
imminent bodilyan threat of death orthe actor under unlawful serious[is]

theviolatingcaused the actor to in conductinjury, engagewhich threat
(1996)Daoud, 142, 147v. 141literal the criminal law.”State N.H.terms of

omitted). candisclosing embarrassingThe information(quotation threat of
The cre­certainly place considerable on discomfortpressure individuals.

situations, an unlawfulgreat,in such however does not excuse actor’sated
was, therefore, probativeThe of limited value.actions. evidence

substantially byIts limited was itsprobative outweighedvalue
potential. prejudicialWe have held that evidence is if it distractsprejudicial

Brum, 413;in atjury time-consumingthe and results mini-trials. 155 N.H.
(2001)Woodard, (evidencesee, 221, that146 N.H. 224-25e.g., State v.

relationshipin a had limitedengaged probativedefendant had homosexual
thesubstantially outweighed byas to facts of the and wasvalue the case

homo­prejudice potential jurorof unfair of biasdanger againstbecause
sexuals). Here, the defendanttestimony Goupil sexuallythat assaulted

juryhave to create with the andtendency sympathywould an undue
basis,... emotionallythatimpropera ... on some one is“induce decision

omitted). could have(quotation149N.H. at 518 Jurorscharged.” DiNapoli,
their theby uponthe evidence and based decisionbeen distracted
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as a victim of the rather than the facts adducedprincipaldefendant’s status
on the therefore that trial court didand instructions law. We conclude the

unsustainably testimony.discretion in theexcludingnot exercise its

Affirmed.

GalwayC.J., Dalianis, JJ.,Broderick, Hicks,andand concurred.
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