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a ofprevalencesupport,doesthat under normal conditionsandsupport,
conditions”). Thelife in soilfor saturatedadaptedvegetation typically

wetlandeither to facilitatehave “wetlands”could definedlegislature
of exclusivesphere anyoutside theregulationlocal wetlandor forsetbacks

v. TownFamily Realty TrustBlagbroughregulation.wetland SeeState of
(2006) local234, may adopt(“MunicipalitiesWilton, 153 N.H. 238

in the State’sareas outsideprotectionfurtherto wetlandordinances
localwith(examining complianceat 725Cherry, 150 N.H.regulation.”);

(“LocalRATHKOPF, ofordinance); regulationatsupra3 48-37wetlands
law.”).in conflict stateis when not direct withpermittedwetlands

in thisconclusion, the issues raisednot reach otherour we doGiven
appeal.

Reversed.

Duggan Galway,Dalianis, JJ.,Broderick, C.J., and concurred.and
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(WilliamP.C.,Office,Decato Law of Lebanon A Whitten on the brief and
orally), petitioner.for the

Hollis, P.L.L.C.,&Sulloway of Concord E. Owers and Timothy{James
A brief,theGudas on and Mr. orally),Owers the respondent.for

Broderick, petitioner, Jenks,C.J. The Roderick appeals a decision of
the Hampshire (CAB)New Compensation Appeals Board denying him
recovery (1999under the Workers’ Compensation SeeLaw. RSA 281-A:2 &

2008).Supp. The CAB ruled that Jenks not anwas ofemployee the
respondent, New Hampshire Speedway (NHIS),International at the time
of his andinjury, thus not entitled to benefits under the Westatute. affirm.

The following facts were found theby CAB or are supported by the
2006,In Julyrecord. Jenks was employed part-time as a school bus driver

for the Lebanon School District and self-employedwas performing building
Hemaintenance. was also an Kids,active “volunteer” for Fishin’ For Inc.

(FFK), nonprofita corporation established to moneyraise for children’s
medical,charities that help children with mental and physical ailments.

FFK had no andemployees its officers and directors never received any
compensation.

NHIS and operatedowned a race track in manyLoudon for years. It
majorconducted three event weekends each year; two of which were

1992,NASCAR Inevents. a of youthmember a Pop Warner Football
organization NHIS,approached looking fundingfor to buy uniforms for its
football Inteams. response, developedNHIS fundraisinga model that it
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churches,asgroupsin to suchsubsequent years helprepeatedlyused
money. implemented,Asservice clubs raiseand variousgroupsschool

servicesorganizations performedor charitablenonprofitfrom“volunteers”
exchangeIn the “volunteer”events. forduringat race weekendNHIS

each hour thatorganizationto forservices, gave particularNHIS the$7.00
at speedway.services thespent providingits “volunteers”

with FFKNHIS madefundraising program, arrangementsthisUnder
theprovide duringto services at NHIS NASCARto allow its “volunteers”

15-16,2006. hired 700 staff forgenerallyof NHIS aboutJulyrace weekend
also the services of hundreds of “volunteers”race weekend events and used

weekend, completed a “Non-ProfitJulythe FFKputto on the event. For
form, the number ofInformation” which identified individu-Group Contact

it to to the as “volunteers.”proposed bring speedwayals
withGroup Agreement”FFK a “Non-Profit NHIS.Subsequently, signed

promisedFFK to a confirmed number ofagreement, provideUnder the
forperand to “donate hour workedpromised“volunteers” NHIS $7.00

time fromperson [FFK].”each who volunteers his/her
of FFK onhis to work at NHIS on behalfagreedJenks and wife Melissa

FFK15-16, “volunteering”and who forJuly 2006. Jenks others were
conducted NHIS’ humanprogram byattended a one-hour orientation

in performingan interestmanager. expressedresource Because Jenks
completeat NHIS him to andsecurity speedway, requiredduties the

onlysubmit criminal records form. This was the Jenkspaperworka release
torequired complete.was

weekend, and FFKJulyOver the course of the 15-16 Jenks several other
security cleaninga total of hours infield andparticipants provided 195 of

weekend, aat NHIS. At the start of the Jenks received shirt andservices
securityas a He wasidentifyhat from NHIS to his role official. also

a at the and on at the track’sgranted gift shopdiscount NHIS food
no for timemonetary compensationJenks received direct hisconcessions.

at the from either NHIS or FFK.speedway
grounds, securitycart en to hisriding golfWhile on a on NHIS route

16, head on Asassignment July pavement.on Jenks fell and struck his the
injury. NHISdisablinga result he suffered a severe and traumatic brain

injuries, theyorseveritydoes contest the extent or of Jenks’ thatnot
securitywhile he services.providingoccurred was

2006, for compensation againstIn filed a claim workers’November Jenks
injured,at the he was Jenks washearingNHIS. The officer found that time

Law.Compensationan of for of the Workers’employee purposesNHIS
CAB, reversed, findingto no employer-employeeNHIS the whichappealed

existed, thus was not entitled to benefits. Thisrelationship and Jenks
appeal followed.
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(1)On that: the CABappeal, arguesJenks evidence before the over-
at the of hewhelmingly supported finding injurya that time his was an

Law,employee Compensationof NHIS for of the Workers’ andpurposes
that the in finding employeeCAB erred that he was not an of NHIS under

(2)hire”;a in ruling“contract of and the CAB erred that he notwas entitled
VI(b).to the of 281-A:2,benefit the five criteria atdelineated RSA

The critical issue before whether employeeus is Jenks was an of
purposes Salafia,NHIS for the the P.Compensationof Workers’ Law.See

Hampshire Compensation (3d1.07,New §Workers’ atManual 1-9
2008) (“Toed. aestablish claim under the HampshireNew workers’

act,compensation it necessaryis to ...prove injuredthe individual[that]
an employee____”).[was] Jenks that ancontends he was ofemployee NHIS

who atpay per hour,received the rate of which he elected to have$7.00
FFK,donated to in furtherance of programits of charitable giving. NHIS

maintains that Jenks not employee,was its but a whovolunteer never
received andpay who never tointended receive pay.

Our ofstandard review for the byCAB’sdecision is established statute:
offindings“[A]ll the upon questions[board] all of fact properly before it

shall be deemed to prima reasonable;be facie andlawful the orderand or
decision appealed from shall not be set aside or vacated forexcept errors

law,of satisfied,theunless court is a clearby preponderance of the evidence
it,before that such unjust (2007).order is or unreasonable.” RSA 541:13

Although we review the CAB’s offindings fact pursuant to this deferential
standard, we review statutoryits interpretation Appealde novo. of

(2007).Regenesis Corp., 445,156 N.H. questions454 statutoryOn of
interpretation, this is thecourt final arbiter of legislaturethe intent of the
as inexpressed the words of a statute considered as a whole. State v.
Sullivan, (1999).541,144 N.H. 543 interpret legislativeWe intent from the
statute as written and will not whatconsider the legislature might have said
or languageadd that legislaturethe not todid see fit include. ElderTrust of
Fla. 693, (2007).v. Town Epsom, 154 N.H. 697of

The Workers’ Compensation Law in“employee”defines an relevant
part “any personas in the service of an employer ... under any express or

hire____”implied, VI(a)oral or written 281-A:2,contract RSA (emphasisof
added). However,The statute notdoes define “contract hire.”of we have
previously held that hire,order to a“[i]n establish contract the[of] claimant
must have received or expected to receive ofpayment some kind.” Appeal

Dube, 155, (1993);138 N.H. 157 LARSON,accord 3 A. Larson’sof
Compensation 1, (2008)Workers’ §65.0Law at 65-2 (noting “the

compensation uniformlydecisions exclude from the definition ‘employee’of
workers who neither receive nor expect anyto receive paykind of for their
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services”). statute,in but we haveis the“payment”term not definedThe
example, exchangeFor “anwages.not bethat need cashpaymentobserved

under a contractpaymentcould constitutefor two lawnmowersof services
omitted).Dube, 157 (quotationhire.” 138 N.H. at[of]

Dube, noobservation, findingthe thatin we affirmed CAB’sDespite this
in trim-The claimant Dube wasrelationship existed.employer-employee

himcausingunexpectedly snapped,ahis trees when limbming neighbor’s
accident, adjustoran for theinjuries.and after theto fall suffer Soon

from andrecorded statements Dubeinsurance carrier obtainedneighbor’s
ofget paid anyhe was to forgoingDube asked whetherneighbors.the was

“IHe don’t work forneighbors. replied:for theperformedthe work he
“Iget Similarly, neighbor responded:to Dube’sexpect paid.”friends and

friendshipon a Id.not This was done basis.”going pay [Dube].was to
However, neighbors testified that at thehearing,at the Dube and the

statements, they adjustorthe wasthey their recorded believedgavetime
they he was alsocash and had understoodonly asking payments,about

adjus-they would have told theasking non-monetary compensation,about
the inneighborsthat to receive lawnmowers fromtor the claimant was two

Nevertheless,the in that nocutting concludingreturn for tree limbs. Id.
existed, emphasizedwe the CAB’sfactualrelationshipemployer-employee
intent, conveyed bythe their statementsfinding regarding parties’ as

Therefore, that no offollowingthe accident. we held contractimmediately
ofexpect paymentdid not receive or to receivehire existed because Dube

some kind.

Dube, findingsthe thatsupportsAs in record before us the CAB’s
from either FFK or NHIS andexpected paymentnever to receiveJenks

not that constitutepartiesthat the did intend the charitable donation would
fact, Jenks, attestifying hearingfor service. In Melissa thepayment Jenks’

behalf,duly and on thatappointed guardianas her husband’s his “indicated
theyany expectation paidneither she nor had that would be[her husband]

addition,for over the Inwagea their volunteered services weekend.”
NHIS, in Group Agreement, stated: “NHIS will donateits Non-Profit $7.00

yourhour for time frompersonworked each who volunteersper his/her
added.) in theThese other statements(EmphasesORGANIZATION.” and

findingthe neitherbyrecord the and others CAB’s thatparties support
bythat the NHIS consti­expected or intended charitable donationparty

security of thepaymenttuted for Jenks’ services. The determination
must it lawfulquestion primais a of fact and we deemparties’ intent facie

a of theby preponderanceunless are satisfied clearand reasonable we
Accordingly,RSA onunjustthat it is or unreasonable. See 541:13.evidence

record, to on the intent.findings parties’this we defer the CAB
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The on the intent in to whetherparties’ anyCAB’sfocus order determine
occurred for of ofpayment purposes establishing a contract hire is

legal jurisdictionsconsistent with inanalyses adopted other under similar
See, Inc.,factual e.g., Shantycircumstances. Hoste v. Creek Management,

(Mich.360, 1999) (holding592 N.W.2d 365-68 that “payment” must be
intended as and be such awages substantial consideration that reasonable
person upwould be induced to the to a claimgive right bring againsttort

employer); Chicago Com’n,the Board v.CityEd. Industrial 290of of of
(Ill. (“[T]he1972)247,N.E.2d 250 ofrelationship employeran and

employee assent.”);is a of 744product Magness,mutual GKN Co.v. N.E.2d
2001)397, (Ind.403 intent of(noting parties mayor belief the be an

inimportant determiningfactor whether an employer-employee relation­
existed);ship 537,Iowa McCarthy,Mutual Ins. Co. v. 572 N.W.2d 544

(Iowa 1997) (“[T]he parties’ intent is a inproper determiningconsideration
is an employmentwhether there Laborrelationship.”); andKlusendorf v.

Review, 1982)890, (Wis.Industry 328 N.W.2d 894 Ct. App. (finding no
contract of hire existed indicatingwhen there was no evidence the parties

received).intended or expected wages paidwould be or It is also consistent
generally accepted principles See,with governing employment contracts.

e.g., (2004)(“[P]arties27 2d Relationship §Am. Jur. 12Employment may
an implied uponform contract based the parties’ understanding and intent

(“[T]he.”);as from §ascertained circumstances . . . id. employer-­13
employee relationship usuallyis formed according to the thatprinciples

thegovern formation of other contracts . . . . . theincluding] parties’.
.”).mutual assent to be bound . . .

hat, shirt,also arguesJenks that the and discounted rate on food
and souvenir payment, therebyitems constituted a contract ofcreating
hire. We disagree. Although these items could paymentconstitute under

circumstances,some the reasonablyCAB could have onfound the record
they Dube,itbefore that did not in this case. See 138 N.H. at 157. Jenks

issue,bore the of proof producedburden on this and he no evidence that
partiesthese items were intended by fact,the as for In“payment” services.

the hat and shirt were required apparel performingfor those security
Likewise,services at NHIS. he offered no evidence that the discounts on

souvenirs and food were anything gratuities gifts.other than or See id.
(“[M]ere orgratuities gifts, unless by partiesunderstood the to constitute

equivalent wages,the of notare considered apayment under contract of
omitted)); LARSON,hire.” (quotation 65.03[1],also 3 supra §see at 65-23

(espousing same rule for various discounts that may come with the
claimant’s butposition, that are not primarily intended to be remuneration

services);specificfor byDoe Doe v. Greenville Hosp. System, 448 S.E.2d
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1994)(S.C. who receivedvolunteer564, App. (unpaid hospitalCt.567-68
lunch,freeuniform and aon-the-job as well as atraining,classroom and

act).under compensationnot an the workers’employeewas
281-A:2,VI(b)(l)(A)-(E) therequiredargues that RSAFinally, Jenks

theaffirmatively provedan unless NHISemployeeto find that he wasCAB
disagree.of evidence.by a the Westatutory preponderancecriteriafive

VI(b)(l) of281-A:2, employer-­a anpresumptionRSA establishes
anforperform[] pay“who servicesrelationship for individualsemployee for

added).VI(b)(l)281-A:2, mayThis(emphasis presumptionemployer.” RSA
statutorilymeets enumeratedby provingrebutted an individualonlybe

(current 281-A:2,281-A:2,VI(b)(l)(A)-(E) version at RSAcriteria. See RSA
2008)). established, however,VI(b)(l)(A)-(L) that(Supp. alreadyWe have

thethe ofpayment meaningservices for withinperformdid notJenks
Therefore, relationshipan employer-employeeno ofpresumptionstatute.

toarises, the criteriaapplicability statutoryand need not address the ofwe
Jenks and NHIS.relationshipthe between

liberallythat court construes the Workers’recognizeWe “[t]his
to itsin order the reasonable effectCompensation giveLaw to broadest

Thus, statute,construing resolve allwhen the wepurpose.remedial
Cote, 139N.H.injured Appealin favor of the worker.”reasonable doubts of

(1995) omitted).(citation Nevertheless, of575, nature and extent578 “[t]he
thatexpress statutorythe andcompensation governed by language... is
Co.,can be v.Fireman’s Fund Ins.fairly implied Rooneywhich therefrom.”

(1994) omitted). Further,637, rightthe(quotation138 N.H. 638-39 because
injured can be nostatutory origin, rightsis in its workers’compensationto

Dev.legislature provided.than the has N.H. Youthgreater Appealwhat of
(2005).Ctr., 86,152 88N.H.

not volunteerstoday privateneed not and do decide whether sectorWe
Further,eligible Compensationare for benefits under the Workers’ Law.

injury.a at the time of hiswe need not decide whether Jenks was volunteer
Rather, CAB, onthe the circumstances of case andwe hold that under this

it, reasonably that there no contractthe record before could have found was
hire, existed.accordingly, employer-employee relationshipand that noof

a of the that theby preponderanceBecause we not find clear evidencedo
unreasonable,unjust or affirm.decision was weCAB’s

Affirmed.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.


